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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


[Filed December 19, 1955] 
Joseph W. Stewart, Clerk 


ISBRANDTSEN COMPANY, INC., 
Petitioner, 
v. No. 13027 


UNITED STATES OF AMERICA, and 
FEDERAL MARITIME BOARD, 
Respondents. 


Petition to Review 


1. This petition is filed and the jurisdiction of this Court 
is invoked pursuant to the provisions of the Shipping Act 
of 1916, as amended, 46 U.S.C. 830, the Act of December 
29, 1950, commonly known as the Hobbs Act, 5 U.S.C. 1031 


et seq., and the Administrative Procedure Act of 1946, 5 
U.S.C. 1009, to review, enjoin, set aside, annul and suspend 
the report, and approval therein, of the Federal Maritime 
Board (hereinafter sometimes referred to as the ‘‘Board’’), 
dated December 12, 1955, served on the public December 
14, 1955 (a copy of the Board report dated December 14, 
1955, is attached hereto as Exhibit A). Said Board report 
and approval purport to authorize the Japan-Atlantic and 
Gulf Freight Conference (hereinafter sometimes referred 
to as the ‘‘Conference’’) to employ the so-called exclusive 
patronage contract dual rate system effective January 1, 
1956, thereby permitting the Conference to coerce shippers 
in the trade to patronize conference steamship lines exclu- 
sively and to retaliate against those shippers in the trade 
who would patronize petitioner. 


2. Petitioner, Isbrandtsen Company, Inc., is a ‘“‘citizen of 
the United States’? within the meaning of Section 2 of the 
Shipping Act 1916, as amended, 46 U.S.C. 802, operating 
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as a common carrier by water in the foreign commerce of 
the United States on various trade routes, particularly in 
the freight trade from Japan, Korea and Okinawa to United 
States North Atlantic Coast ports. Petitioner operates in 
the freight trade from Japan, Korea and Okinawa to the 
North Atlantic Coast of the United States as a part of its 
Eastbound Round-the-World Service, on a regularly sched- 
uled basis, making a sailing every two weeks, using United 
States-flag vessels exclusively. 


3. Petitioner is a corporation organized under the laws 
of the State of New York and is a resident of that State 
maintaining its principal office and place of business at 26 
Broadway, New York 4, New York. 


4. The United States of America is made a respondent 
herein pursuant to Section 1034 of Title 5 of the United 
States Code. The Federal Maritime Board is made a re- 
spondent pursuant to Rule 38(a) of this Court. 


5. The Japan-Atlantic and Gulf Freight Conference is 
a voluntary association of seventeen common carrier steam- 
ship lines, with its principal office in Japan, which main- 
tains an agent and has a place of business at 11 Broadway, 
New York, New York. The Conference is composed of 
twelve foreign-flag lines (eight of which are Japanese) and 
five United States-flag lines. Insofar as they are active in 
the trade, each conference line operates as a common car- 
rir by water in the transportation of property between 
ports in Japan, Korea and Okinawa and ports on the Gulf 
and/or Atlantic Coasts of North America. Since the vessels 
of each member line of the Conference regularly call at 
United States ports for the loading and discharging of 
cargo, the conference lines are subject to the jurisdiction 
of the laws of the United States. Although nominally there 
are five United States-flag members of the Conference, two 
are virtually inactive in the trade having carried practically 
no cargo from Japan, Korea or Okinawa to United States 
Gulf or Atlantic Coast ports at least since 1949. Another 
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United States-flag line operates from Japan only to Gulf 
ports of the United States. One American-flag conference 
member does not even have voting privileges in the Con- 
ference. 


6. Petitioner is the only independent, non-conference 
liner operation in this trade and has been since the end of 
the Second World War. Petitioner operates from Japan, 
Korea and Okinawa only to North Atlantic Coast ports of 
the United States competing directly for the cargoes which 
it carries with the twelve foreign-flag members of the Con- 
ference and with two United States-flag members who have 
actively engaged in this service to the North Atlantic Coast 
of the United States. 


7. The Conference and member lines thereof purport to 
act in concert and to operate pursuant to a conference 
agreement, FMB No. 3103, first approved by a predecessor 
agency of the Federal Maritime Board in 1934. This basic 
agreement permits the establishment and fixing of uniform 
rates as between the conference lines, but it has never con- 
tained language specifically authorizing, or purporting to 
authorize, the use of the exclusive patronage contract rate 
system. Notwithstanding this lack of approval by the Board 
of its predecessors, the Conference employed the dual rate 
system illegally from 1928 to 1941 and was thereby able to 
eliminate or suppress any independent or non-conference 
competition. 


_ 8. Contrary to the specific provisions of Sections 14, 15, 
16 and 17 of the Shipping Act of 1916, as. amended, 46 
U.S.C. 812, 814, 815, 816, prohibiting, among other things, 
‘deferred rebates”, ‘fighting ships”’, retaliatory, discrim- 
inatory or unfair practices, or practices detrimental to the 
Commerce of the United States, the Board’s report of 
December 12, 1955, purports to authorize the institution of 
an exclusive patronage contract rate system by the Con- 
ference, effective January 1, 1956, whereunder the Confer- 
ence would maintain two levels of rates, viz., the ‘contract 
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rates’? and the higher ‘‘non-contract rates,’’ the sole con- 
sideration for the enjoyment of the lower contract rates 
being the agreement of the shipper to patronize the con- 
ference lines exclusively, and the sole reason for the exac- 
tion of the higher contract rates being the refusal of the 
non-contract shippers to sign exclusive patronage contracts 
with the Conference. The non-contract rates as proposed 
by the Conference, and as approved by the Board, would 
be arbitrarily fixed at a level 914 per cent higher than the 
contract rates. Although the Conference has not deter- 
mined what rates it would establish under the exclusive 
patronage system, and, therefore, the Board had no specific 
rates before it in approving the system, both the contract 
_ rates and the non-contract rates would be charged for pre- 
cisely the same transportation service, there being no dif- 
ference in cost or value, or in any other respect, between 
the service offered contract shippers and that offered non- 
contract shippers. In order further to coerce the shippers 
and to effectuate a complete and permanent monopoly in 
the trade, the exclusive patronage contract, as approved by 
the Board, provides that in the event that a contract shipper 
should patronize a non-conference vessel operating in the 
trade, the shipper would become liable to a penalty of 50 
per cent of the freight which he would have paid at con- 
ference contract rates had the shipment moved on a confer- 
ence line. This entire system is intended to crush and 
eliminate the independent competition of petitioner, thereby 
allowing the Conference to enjoy @ complete and perpetual 
monopoly in the trade and to charge such rates as the con- 
ference lines may wish. 


9. The economic coercion of the Conference is further 
aided by the fact that the conference lines collectively 
furnish over 300 sailings a year as compared with only 26 
sailings yearly by petitioner. Many shippers in the trade 
require eight or more sailings each month. Certain con- 
ference lines also furnish certain special facilities, such as 
refrigerated space and silk rooms, which Isbrandtsen does 
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United States-flag line operates from Japan only to Gulf 
ports of the United States. One American-flag conference 
member does not even have voting privileges in the Con- 
ference. 


6. Petitioner is the only independent, non-conference 
liner operation in this trade and has been since the end of 
the Second World War. Petitioner operates from Japan, 
Korea and Okinawa only to North Atlantic Coast ports of 
the United States competing directly for the cargoes which 
it carries with the twelve foreign-flag members of the Con- 
ference and with two United States-flag members who have 
actively engaged in this service to the North Atlantic Coast 
of the United States. 


7. The Conference and member lines thereof purport to 
act in concert and to operate pursuant to a conference 
agreement, FMB No. 3103, first approved by a predecessor 
agency of the Federal Maritime Board in 1934. This basic 
agreement permits the establishment and fixing of uniform 
rates as between the conference lines, but it has never con- 
tained language specifically authorizing, or purporting to 
authorize, the use of the exclusive patronage contract rate 
system. Notwithstanding this lack of approval by the Board 
of its predecessors, the Conference employed the dual rate 
system illegally from 1928 to 1941 and was thereby able to 
éliminate or suppress any independent or non-conference 
competition. 


8. Contrary to the specific provisions of Sections 14, 15, 
16 and 17 of the Shipping Act of 1916, as amended, 46 
U.S.C. 812, 814, 815, 816, prohibiting, among other things, 
‘‘deferred rebates’’, ‘‘fighting ships’’, retaliatory, discrim- 
inatory or unfair practices, or practices detrimental to the 
Commerce of the United States, the Board’s report of 
December 12, 1955, purports to authorize the institution of 
an exclusive patronage contract rate system by the Con- 
ference, effective January 1, 1956, whereunder the Confer- 
ence would maintain two levels of rates, viz., the ‘<contract 
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rates’? and the higher ‘‘non-contract rates,’’ the sole con- 
sideration for the enjoyment of the lower contract rates 
being the agreement of the shipper to patronize the con- 
ference lines exclusively, and the sole reason for the exac- 
tion of the higher contract rates being the refusal of the 
non-contract shippers to sign exclusive patronage contracts 
with the Conference. The non-contract rates as proposed 
by the Conference, and as approved by the Board, would 
be arbitrarily fixed at a level 944 per cent higher than the 
contract rates. Although the Conference has not deter- 
mined what rates it would establish under the exclusive 
patronage system, and, therefore, the Board had no specific 
rates before it in approving the system, both the contract 
rates and the non-contract rates would be charged for pre- 
cisely the same transportation service, there being no dif- 
ference in cost or value, or in any other respect, between 
the service offered contract shippers and that offered non- 
contract shippers. In order further to coerce the shippers 
and to effectuate a complete and permanent monopoly in 
the trade, the exclusive patronage contract, as approved by 
the Board, provides that in the event that a contract shipper 
should patronize a non-conference vessel operating in the 
trade, the shipper would become liable to a penalty of 50 
per cent of the freight which he would have paid at con- 
ference contract rates had the shipment moved on a confer- 
ence line. This entire system is intended to crush and 
eliminate the independent competition of petitioner, thereby 
allowing the Conference to enjoy a complete and perpetual 
monopoly in the trade and to charge such rates as the con- 
ference lines may wish. 


9. The economic coercion of the Conference is further 
aided by the fact that the conference lines collectively 
furnish over 300 sailings a year as compared with only 26 
sailings yearly by petitioner. Many shippers in the trade 
require eight or more sailings each month. Certain con- 
ference lines also furnish certain special facilities, such as 
refrigerated space and silk rooms, which Isbrandtsen does 
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not provide. Furthermore, Isbrandtsen does not serve cer- 
tain ports, such as Gulf ports, which the conference lines 
serve. Shippers who would have to rely on Conference 
vessels for part of their service would be economically 
coerced into signing exclusive patronage contracts with the 
Conference and would be prevented from patronizing or 
using the service of petitioner. 


10. The background of the administrative proceedings 
as to which review is sought is as follows: 


‘a. The proceedings were started by the Conference filing 
under General Order 76, Rule 236, of the Federal Maritime 
Board, notice of the filing of which rule was given in the 
Federal Register of December 31, 1952. (A copy of Rule 
236 of the Board’s General Order 76 is hereto attached as 
Exhibit B.) Rule 236 of the Board’s General Order 76 
pertains to the employment of the exclusive patronage sys- 
tem by steamship conferences, often called shipping cartels, 
operating in the foreign commerce of the United States, 
which conferences can only lawfully exist when their con- 
eerted activities have been approved by the Board pursuant 
to Section 15 of the Shipping Act of 1916, as amended, 46 
U.S.C. 814. (Copies of the pertinent sections of the Ship- 
ping Act, Sections 14, 15, 16 and 17 are hereto attached as 
Exhibit C.) The Conference filing under General Order 76 
did not constitute, as the Conference admits, notice of any 
precise agreement between conference lines, but only the 
intention to institute an exclusive patronage system. This 
filing also contained an exclusive patronage contract which 
would be entered into between conference lines and ship- 
pers. (A copy of this exclusive patronage contract is 
attached hereto as Exhibit D.) 


+b. Of the about one hundred seventeen steamship freight 
conferences organized pursuant to Section 15 of the Ship- 
ping Act, and subject to the jurisdiction of the Board, about 
sixty-two conferences presently employ that system, 
through so-called exclusive patronage agreements or mer- 
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chants’ rate agreements, under which a signing shipper 
obligates himself to transport all of his goods exclusively 
on the steamship lines which are members of the particular 
Conference and not to deal with any line which does not 
belong to the Conference, under severe penalties if he should 
violate said agreement. In sole consideration of the con- 
tract shipper’s agreement of exclusive patronage to con- 
ference member lines, the ‘‘contract’’ shipper is charged 
a freight rate which is arbitrarily less by a fixed percentage 
or dollar amount than the rate charged the non-signing 
shipj er. Such a difference in rates is called by the Con- 
ferenze a spread or differential. 


c. In this trade—and in others—petitioner is not a mem- 
ber of the Conference, and is, in fact, in this trade—and 
some others—the only independent non-conference opera- 
tor. In petitioner’s operations around the world it is the 
largest American independent line. 


d. In 1948, petitioner brought an action before a statu- 
tory court in the Southern District of New York to test 
the legality of the exclusive patronage contract rate system. 
After that court had issued injunctions against the use of 
the system in the North Atlantic trade, the proceeding 
reverted to the then United States Maritime Commission 
for the exercise of its primary jurisdiction. On appeal to 
the court by petitioner and the United States Department 
of Justice, from the order of the Commission which would 
have allowed the system to go into effect in that trade it 
was set aside by the statutory court, which decision was 
affirmed by the United States Supreme Court, by an equally 
divided court. 


e. Since 1948 Isbrandtsen has been at all times ready and 
willing to have the basic issue of legality of the exclusive 
patronage system determined by the Courts and has been 
willing to reduce a stipulation of the issues to a few ele- 
mental and admitted facts. Because of the insistence of 
the Board, and its predecessors, that jurisdiction be exer- 
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cised in each case that arose, as in this particular proceed- 
ing, petitioner has been prevented, to this time, from 
obtaining a clear-cut court determination of the issue. It is 
this determination that petitioner now seeks. The same 
position has been taken over the years by the United States 
Departments of Justice and Agriculture. 


f. Admittedly, as a result of the holding of District Court 
in 1951 concerning the attempted employment of the system 
in the North Atlantic trade, the Board promulgated its 
General Order 76, which in substance requires any confer- 
ence which proposes to initiate such a system to first file 
with the Board a statement setting forth the particulars as 
to the amount of the spread, the date when the system is 
to go into effect, the reasons for the use of the system in 
the particular trade, together with the filings of any con- 
tracts to be entered into by the conference or its member 
lines and shippers. Said General Order does not and has 
never required a statement of the nature or scope of the 


agreement between the conference lines. 


g. The instant proceeding arises directly from such a 
filing on December 4, 1952, by the J apan-Atlantic and Gulf 
Freight Conference, proposing to initiate the exclusive 
patronage system in the conference trade effective on the 
thirtieth (30th) day following the filing. Protests against 
the proposed system were filed by petitioner and the Depart- 
ment of Justice, and subsequently by the Department of 
Agriculture. The summary of administrative proceedings 
and actions and the brief details of the appeals by peti- 
tioner and the Department of Justice to this Court, together 
with a statement of the Court orders are set forth on pages 
9 and 3 of the Board’s mimeographed report as follows: 


‘¢ As required by General Order 76, the conference state- 
ment set forth (a) the amount of differential or spread 
between the proposed contract and non-contract rates, (b) 
the effective date of the proposed system, (c) the reasons 
for the use of dual rates in the trade involved, (d) the basis 
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for the differential or spread, and (e) copies of the form 
of contract proposed to be used. 

‘In its protests of January 12, 1953 to the conference 
statement, Isbrandtsen requested that we (1) grant a hear- 
ing on the lawfulness of the proposed dual rate system 
under sections 14, 15, 16 and 17 of the Shipping Act, 1916 
(the act); (2) direct the conference not to effectuate the 
proposed dual rate system pending completion of the hear- 
ing, and alternatively (3) reject the conference statement, 
without a hearing, for non-compliance with General Order 
76. In its supplemental and amendatory comments of 
January 19, 1953, Isbrandtsen argued that (1) it would be 
unlawful, under section 15 of the act, for the conference 
to initiate a dual rate system without prior Board approval 
and (2) the Board is without authority to approve the dual 
rate system proposed by the conference since the system 
would be unjustly discriminatory and unfair as between 
carriers, shippers, exporters and importers, would operate 
to the detriment of the commerce of the United States, and 
would be in violation of the act. The protest of Justice was 
substantially similar to the Isbrandtsen protest, as 
amended. 

‘On January 21, 1953 we granted a hearing on the pro- 
tests, but denied the requests to suspend the operation of 
the dual rate system, stating that (1) the conference state- 
ment appeared to comply with the requisites of General 
Order 76, (2) the proposed differential between contract 
and non-contract rates did not appear to be arbitrary, un- 
reasonable, or unjustly discriminatory; (3) it did not 
appear that the initiation of the proposed dual rate system 
would be unjustly discriminatory or unfair or detrimental 
to the commerce of the United States or in violation of the 
act; and (4) it did not appear that the initiation of the 
system would cause irreparable injury to Isbrandtsen. 

‘On January 22, 1953, Isbrandtsen filed in the U. S. Court 
of Appeals for the District of Columbia Circuit a petition 
for review of our January 21 order. That court, on the 
same day, granted a temporary stay of the order until such 
time as Isbrandtsen’s application for an interlocutory 
injunction could be heard. On March 23, an interlocutory 
injunction was granted, staying so much of our January 21 
order as purported to approve institution of the dual rate 
system. Petitions for certiorari, filed by us and by the 
conference, were denied by the Supreme Court. 
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“On January 21, 1954, the Court of Appeals set aside 
so much of the January 31, 1953 order as purported to 
approve the proposed dual rate system, holding that section 
15 of the act requires our approval before a dual rate sys- 
tem may be effectuated and enjoined the conference from 
effectuating the system prior to such approval. 

‘On August 17, 1953, we granted the petition of the 
Department of Agriculture for leave to intervene in this 
proceeding. Thereafter, hearings were conducted before an 
examiner during the period October 5 through December 
93, 1953.’? [Footnotes omitted.] 

h. The Report of the Board dated December 12, 1959, 
but not served on the public until December 14, 1955 (a 
copy of which is attached hereto as Exhibit A), purports 
to approve the use of the exclusive patronage contract sys- 
tems by the Conference, subject to the Conference, unilat- 
erally making certain major modifications in the exclusive 
patronage contract, despite the fact that the Conference 
never submitted, nor did General Order 76 ever require 
or provide for, the filing of the specific agreement which 
might be involved between the conference lines. It is fur- 
thermore decided in said report that the system should be 
allowed to go into effect on January 1, 1956, without stat- 
ing, despite a difference in time of over one and one-half 
days between Washington and Japan, whether this time 
is to be computed in Washington, Japan, or elsewhere. 


11. The Board’s report of December 12, 1955, contains 
several erroneous conclusions of law, without which the 
Board’s decision could not possibly be supported. Many 
constitutive, pivotal, or basic findings of fact in such report 
are not based ‘‘upon consideration of the whole record’’ 
nor are they in any way ‘‘supported by and in accordance 
with the reliable, probative, and substantial evidence,’’ as 
required by Section 7 of the Administrative Procedure Act, 
5 U.S.C. 1009. Many of the Board’s findings, moreover, are 
inconsistent with other findings and inconsistent with the 
Board’s ultimate conclusions. Without limiting the scope 
of this petition in any way or the scope of review sought, 
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which is a review of the entire record before the Board, the 
following findings of the Board are cited for illustration: 


a. The Board on page 6 of its mimeographed report 
points out that there never has been any language in the 
conference agreement ‘‘specifically authorizing the use of 
the dual rate system,’’ but that the Conference from 1928 
through 1941—in violation of law—did employ this system 
without approval. The Board further finds, on the same 
page, that by employing the dual rate system before the 
war the Conference was able to suppress and eliminate 
direct liner competition. 


b. The Board finds on pages 6 and 7 of its mimeographed 
report that: 

‘‘Since the resumption of private steamship operation 
after World War II, Isbrandtsen has been the sole non- 
conference line which has maintain (sic) a berth service 
in the Japan Atlantic trade.’’ 

e. The Board finds on page 11 of its mimeographed report 
that prior to March 12, 1953 [when the conference started 
a rate war]: 


‘‘Various shippers have considered the general level of 
conference rate to have been too high, .. .”’ 

The Board further found on the same page that: 

‘‘ Additionally, shipprs testified to a lack of success until 
subsequent to March 1953, in their efforts to convince the 
conference to reduce the level of rates on various com- 
modities.”’ 


ad. The facts concerning the refusal of the Conference 
to meet competition in the usual American way and its 
deliberate attempt to eliminate petitioner’s competition by 
starting a rate war, in flagrant disregard of the interests 
of shippers, are set forth in findings appearing on pages 
11 and 12 of the Board’s mimeographed report as follows: 


‘¢At a special meeting of March 9, 1953, the conference 
discussed steps might be taken to meet Isbrandtsen’s com- 
petition and resolved to call a special meeting to pass on a 
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proposal to grant a 20 percent discount on all tariff rate 
items as a method of meeting non-conference competition 
and minimizing rumored rebating among the member lines. 
At a special meeting of March 12, 1955, however, the pro- 
posal was rejected and, instead, the conference voted to 
open conference tariff rates on ten of the major commodities 
moving in the trade. At various subsequent times the con- 
ference has voted to open rates on most of the commodities 
that move in substantial volume in the trade, with the 
exception of refrigerated cargo. No advance notice of the 
initial or subsequent opening of rates was given to wmter- 
ested shippers, and no minimum rates were established on 
any of the open rated commodities. The decision to open 
rates was made ‘in view of the action taken previously by 
the Trans-Pacific Freight Conference of Japan.’ The Con- 
ference secretary testified that the conference would have 
lost cargo for points in inland United States to the Trans- 
Pacific Freight Conference of Japan had this action not 
been taken. Like the rejected proposal to reduce rates by 
20 percent, the opening of rates was directed at non-con- 
ference competition and the rumored rebating by member 
lines. In addition, tt was hoped that the rate war would 
lead to Isbrandtsen’s joining the conference or to the insti- 
tution of the dual rate system or other system. 

‘<< After March 12, 1953, the level of rates charged dropped, 
first, to about 80 percent, and later to about 30 percent to 
40 percent of the pre-March 12 level. On a fairly large 
number of items, some lines have charged rates as low as 
$6.00-$6.50 per ton, while handling costs alone in this trade 
are approximately $8.50 per ton.’’ [Emphasis added.] 


‘e. The Board finds on pages 12 and 13 of its mimeo- 
graphed report that petitioner soon after the rate war 
started attempted to apply minimum compensatory rates 
below which it would not carry cargo. The Board further 
finds that since May 1953, when petitioner’s minimum rates 
were established it ‘‘has carried little cargo in the trade.’’ 
The Board also found that the Conference refused Isbrandt- 
sen’s public and unequivocal offer ‘‘to apply reasonable 
rates which might be set by the Conference.”’ 


£. The Board finds on page 13 of its report that the rate 
war instituted by the Conference has been detrimental to 
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the interests of shippers and detrimental to the commerce 
of the United States as follows: 


‘*Many Japanese shippers have requested the conference 

to close rates and to end the rate war. The resultant insta- 
bility has affected the smooth flow of commerce between 
Japan and the United States; has raised a threat that 
customs duties in the United States might be increased; 
has affected the value of inventories of Japanese goods in 
the United States; has caused requests for postponement 
of shipments by F.O.B. buyers in the United States, since 
such buyers assume the risk of fluctuating freight rates. 
Prices for the sale of Japanese goods are often fixed by 
the importers in the United States as much as six months 
in advance of their arrival in the United States.”’ 
The Board found, further, that the rate war, instituted on 
March 12, 1953, has resulted in United States-flag lines 
carrying little or no cargo in the trade—at least up to the 
time of the hearing. Despite these deleterious results which 
followed from the Conference’s display of power in an 
attempt to force the hand of the Board, the Board has 
allowed the Rate War to continue from March 12, 1953 to 
the present, without taking any action whatsoever. The 
Board admits that it had at all times the power, and, indeed, 
the sanction to end the rate war by methods short of the 
establishment of a monopoly, as now recommended in its 
report of December 2, 1955, for the Board states on page 
46 of its mimeographed report that: 


‘In any event this Board has full power over those rates 
of conference carriers in foreign commerce which are detri- 
mental to the commerce of the United States.”? 

g. The Board finds on pages 14 and 15 of its mimeo- 
graphed report that the 9% per cent differential between 
contract and non-contract rates was arbitrarily established, 
it being the differential the Conference considered itself 
limited to under Japanese law. 


h. The Board finds, on page 16 of its mimeographed re- 
port, that many shippers would be effectively coerced into 
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signing exclusive patronage contracts because of Isbrandt- 
sen’s infrequency of service, its lack of reefer space and 
special silk rooms, and by the fact that Isbrandtsen’s vessels 
serve only North Atlantic ports and not the Gulf ports, 
as well as not serving several other ports served by the 


Conference. In this respect, the Board states on page 16 
as follows: 


‘‘Isbrandtsen’s carryings, if a dual rate system were put 
into effect in this trade, would be limited by the lack of 
reefer space and special silkrooms on Isbrandtsen vessels 
and by the limited frequency and range of service of those 
vessels. Shippers of dry cargo destined for Gulf ports, 
shippers of reefer cargo, and shippers requiring more than 
two sailings per month would, practically, have no choice 
between the conference and Isbrandtsen’s service as pres- 
ently constituted.’’ 


; The Board finds further on page 16 of its mimeo- 
graphed report that: 


“There would, under the dual rate system, be no differ- 
ence in the cost or value of service rendered to two shippers, 
one of which is a contract signatory and the other of which 
ts not a contract signatory, although the cargoes of each 
might be identical and identically destined.’’ [Emphasis 
supplied. ] 


j. The Board’s findings on pages 17 and 18 of its mimeo- 
graphed report leave no doubt that shippers were generally 
unfamiliar with the exclusive patronage contract approved 
by the Board and had no voice in drafting its provisions. 
The Board finds on pages 17 and 18 as follows: 


Most shippers appearing in this proceeding were not 
familiar with the terms of the proposed contract. One 
shipper was under the impression that the terms of the 
contract bad not yet been definitely arrived at and, like 
the rates, were to be the subject of discussions between 
the shippers and_ the conference. Subsequently, a large 
shipper organization submitted proposed contract amend- 
ments to the conference, including recommendations that 
(1) the volume of obligated cargo should be no less than 
85 percent of the shipper’s total cargo moving in the trade; 
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(2) an f.0.b. or f.a.s. shipment cannot move under contract 
rates unless the Japanese shipper is authorized to route 
the shipment or unless the f.0o.b., f.a.s. buyer is signatory 
to a dual rate contract; (3) rate increases should not be 
effected until the termination of the calendar month in 
which notice of increase is given and of the three succeeding 
calendar months; (4) if the carriers do not furnish service 
on request, the shipper may (a) ship via non-conference 
line if not notified by the secretary of space aboard a con- 
ference vessel within the period of time designated by the 
shipper and (b) recover from the conference, as liquidated 
damages the excess of freight, above conference rates, 
actually paid for shipment; (5) liquidated damages for 
preach of agreement by the shipper should be 20 percent 
of the freight which the shipper would have paid had the 
shipment moved via conference vessel; and (6) the carriers 
and the shippers should appoint a special committee, com- 
posed of representatives of each, for the purpose of dis- 
cussing amendments to the agreement and reasonable levels 
of freight rates.” 


The above-mentioned witnesses, moreover, were the shipper 
witnesses of the Conference and in no respect are to be 
considered typical of the over-all shipper attitude with 
respect to employment of the dual rate system by the Con- 
ference. The facts of record are undisputed that many 
shippers oppose the use of the system. 


k. The Board states on page 38 of its report that: 


‘<We consider dual rate contracts to be, in nature, highly 
analogous to volume discounts; although a shipper does 
not promise to ship a specific amount of cargo, the expres- 
sion of his obligation in terms of percentages gives the 
conference lines as great an assurance of a basic core of 
cargo on which to rely in planning future vessel require- 
ments as that which would result from a promise to ship 
a specific amount of cargo within a given period.”’ 


The above conclusion is legally erroneous and, furthermore, 
it is contrary to the facts of record. It is incomprehensible 
what the phrase ‘‘in terms of percentages’’ may mean, for 
there is nothing about it in the record. 
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1. The Board avoids any finding on the irreparable injury 
that will be caused to petitioner or whether petitioner could 
possibly continue as an independent carrier in the trade, in 
view of the monopolistic weapons handed to the Conference 
by the Board. The Board, however, in an inconsistent find- 
ing or conclusion on page 46 of its report states as follows 
concerning the desirability of petitioner continuing as an 
independent carrier: 


‘‘While Isbrandtsen’s share of the traffic may, as stated, 
be reduced, we do not anticipate that such increase in con- 
ference controlled traffic will result in the traditional evils 
associated with monopoly. The continued participation of 
Isbrandtsen in the trade, as well as the existence of strong 
shipper organizations, stand as a strong deterrent against 
exorbitant freight rates and other objectionable monopolis- 
tic practices.’’ [Emphasis added.] 

m. The Board admits on page 50 of its mimeographed 
report that there was nothing before it to approve except 
the Conference’s amorphous and inchoate filing under the 
Board’s General Order 76 and the proposed exclusive 
patronage contract, which is between the Conference lines 
and shippers and could not in any event be approved under 
Section 15 of the Shipping Act and entitled to any immun- 
ity from the Anti-Trust Laws. The filing of the Conference 
under General Order 76 does not contain any clearly stated 
‘‘agreement”’? or ‘‘understanding’’ between the carriers 
involved and, accordingly, it is impossible to determine the 
scope of the agreement approved by the Board. As the 
Board itself found on page 50 of its mimeographed report: 


<The conference has not considered its General Order 
76 filing as a filing for approval under section 15 of the 


== Act.”? 


Under these circumstances, it is clear that there was never 
any effective filing of an exclusive patronage contract agree- 
ment between the conference carriers to the Board. Under 
the Administrative Procedure Act, opponents or prot- 
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estants of such an agreement certainly have the right to 
know at least at the hearing what is being presented to the 
Board for approval. Under these circumstances, since the 
Board does not state what agreement it has approved, its 
‘‘approval’’ is a futile and meaningless act and cannot be 
allowed to have any legal effect. 


12. Petitioner would be irreparably and permanently 
injured and damaged if the Conference should be allowed 
to institute its exclusive patronage contract system. Because 
of the admitted economic coercion the Conference would 
be able to impose upon shippers in the trade, petitioner 
would lose many of its regular customers, would be deprived 
of the markets it has created over the years through its 
own efforts and at large expense, and would not even have 
the opportunity of soliciting or approaching shippers in 
the trade for their business. The fundamental right afforded 
by our laws under the American system of free enterprise, 
namely, access to customers and the opportunity to do busi- 


ness, would be denied to your petitioner. 


Wherefore petitioner prays that this Court: 


A. Enjoin, set aside, annul, and suspend the report of 
the Federal Maritime Board, dated December 12, 1955, and 
any order or approval issued therein. 


B. Enter an interlocutory injunction suspending and 
restraining the enforcement, operation, and execution of 
the Board’s report insofar as it would allow the Japan- 
Atlantic and Gulf Freight Conference to employ in any 
manner whatsoever the exclusive patronage contract rate 
system. 


C. Enter a temporary stay and suspension of the opera- 
tion or execution of said Board report and any order of 
the Board pending the hearing on the application for such 
interlocutory injunction. 
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D. Adjudge, order, and decree that the Board’s report 
and approval purporting to authorize the use of the exclu- 
sive patronage contract rate system by the Conference is, 
and at all times was, beyond the legal authority of the 
Board, in violation of the legal rights of petitioner, and 
wholly void and of no legal force and effect, and that such 
report and approval be perpetually vacated, set aside, and 
annulled, and the operation and execution thereof be per- 
petually and permanently restrained and enjoined. 


E. Permanently enjoin and restrain the Conference from 
coercing shippers in the trade to use conference line vessels 
or otherwise interfering with petitioner’s right to do busi- 
ness and have free access to its shipper customers. 


F. Grant such other and further relief as the Court may 
deem just and proper in the premises. 


/s/ Joan J. O’Connor 
Attorney for Petitioner 
Isbrandtsen Company, Inc. 
Washington Building 
Washington 5, D. C. 
Dated: Washington, D. C. 
December 19, 1955 
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Report of Federal Maritime Board 


(Served December 14, 1955) 
(Federal Maritime Board) 


No. 730 


In tHe Marrer oF THE STATEMENT OF Japan-ATLANTIC AND 
Gur Freicnt ConFERENCE FILED Unver GENERAL Onper 76 


Proposed exclusive patronage contract/non-contract system 
of the Japan-Atlantic and Gulf Freight Conference ap- 
proved under section 19 of the Shipping Act, 1916. 

The exclusive patronage contract/non-contract system of 
the Japan-Atlantic and Gulf Freight Conference not 
found to be unjustly discriminatory or unfair as between 
carriers, shippers, exporters, importers, or ports, or 
between exporters from the United States and their for- 
eign competitors, or to operate to the detriment of the 
commerce of the United States or to be in violation of the 
Shipping Act, 1916. 

Approval granted under section 15 of the Shipping Act, 
1916, contingent upon modification of the proposed exclu- 
sive patronage contract to reflect the views of the Board. 
Herman Goldman, Elkan Turk, Seymour H. Kligler and 


Elkan Turk, Jr., for J apan-Atlantic and Gulf Freight Con- 
ference, respondent. 

John J. O’Connor and John J.O’Commor, Jr. for Isbrandt- 
sen Co., Inc., petitioner. 


Edward P. Hodges, James E. Kilday, William J. Hickey 
and Frank J. Oberg for the Department of Justice, peti- 
tioner. 


Chas. B. Bowling, Chas. D. Turner, Charles W. Bucy, 
Harry Ross, Jr., and Henry A. Cockrum for United States 
Department of Agriculture, intervener. 


Max E. Halpern, John Mason, Edward Aptaker, and 
Richard W. Kurrus as Public Counsel. 


Report OF THE BoaRD 


By the Board: 


This proceeding arose out of a statement filed on Decem- 
ber 24, 1952, by the J apan-Atlantic and Gulf Freight Con- 
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ference (the conference) pursuant to section 236.3 of Gen- 
eral Order 76? proposing to initiate an exclusive patronage 
contract/non-contract freight rate system (dual rate sys- 
tem) in the trade from Japan, Korea, and Okinawa to 
United States Gulf ports and Atlantic Coast ports of North 
America, the system to become effective on the 30th day 
following the filing. Protests against the proposed system 
have been filed by Isbrandtsen Company, Inc. (Isbrandt- 
sen), an independent steamship company operating in the 
Japan-Atlantic trade, and by the Department of Justice 
(Justice). 


Under the proposed dual rate system, contract rates set 
at a level below non-contract rates, would be charged, on 
all commodities moving in the trade, to those shippers 
promising to ship exclusively via conference vessels during 
the period of the contract. A second and higher level of 
rates would be charged non-singing shippers. The differ- 
ential or spread between the levels of contract and non- 
contract rates was fixed in the statement at 914 percent of 
the contract rates applicable to the respective tariff items, 
rounded off to the nearest quarter of a dollar. 


_ As required by General Order 76, the conference state- 
ment set forth (a) the amount of differential or spread 
between the proposed contract and non-contract rates, (b) 
the effective date of the proposed system, (c) the reasons 
for the use of dual rates in the trade involved, (d) the basis 
for the differential or spread, and (e) copies of the form 
of contract proposed to be used. 


In its protests of January 12, 1953 to the conference state- 
ment, Isbrandtsen requested that we (1) grant a hearing 
on the lawfulness of the proposed dual rate system under 
sections 14, 15, 16 and 17 of the Shipping Act, 1916 (the 
act); (2) direct the conference not to effectuate the pro- 
posed dual rate system pending completion of the hearing, 


| 2397 FR. 10175.46 C.F.R. 236.3 (Nov. 10, 1952). 
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and alternatively (3) reject the conference statement, with- 
out a hearing, for non-compliance with General Order 76. 
In its supplemental and amendatory comments of January 
19, 1953, Isbrandtsen argued that (1) it would be unlawful, 
under section 15 of the act, for the conference to initiate 
a dual rate system without prior Board approval and (2) 
the Board is without authority to approve the dual rate 
system proposed by the conference since the system would 
be unjustly discriminatory and unfair as between carriers, 
shippers, exporters and importers, would operate to the 
detriment of the commerce of the United States, and would 
be in violation of the act. The protest of Justice was sub- 
stantially similar to the Isbrandtsen protest, as amended. 


On January 21, 1953 we granted a hearing on the protests, 
but denied the requests to suspend the operation of the 
dual rate system, stating that (1) the conference state- 
ment appeared to comply with the requisites of General 
Order 76, (2) the proposed differential between contract 
and non-contract rates did not appear to be arbitrary, 
unreasonable, or unjustly discriminatory; (3) it did not 
appear that the initiation of the proposed dual rate system 
would be unjustly discriminatory or unfair or detrimental 
to the commerce of the United States or in violation of 
the act; and (4) it did not appear that the initiation of the 
system would cause irreparable injury to Isbrandtsen. 


On January 22, 1953, Isbrandtsen filed in the U. S. Court 
of Appeals for the District of Columbia Circuit a petition 
for review of our January 21 order. That court, on the 
same day, granted a temporary stay of the order until such 
time as Isbrandtsen’s application for an interlocutory in- 
junction could be heard. On March 23, an interlocutory 
injunction was granted, staying so much of our January 
21 order as purported to approve institution of the dual 
rate system. Petitions for certiorari, filed by us and by the 
conference, were denied by the Supreme Court.’ 


2 F M.B. et al. v. Isbrandtsen Co., Inc., 345 U.S. 975 (1953). 
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On January 21, 1954, the Court of Appeals set aside so 
much of the January 21, 1953 order as purported to approve 
the proposed dual rate system, holding that section 15 of 
the act requires our approval before a dual rate system 
may be effectuated and enjoined the conference from effec- 
tuating the system prior to such approval.® 


"On August 17, 1953, we granted the petition of the Depart- 
ment of Agriculture for leave to intervene in this proceed- 
ing. Thereafter, hearings were conducted before an exam- 
iner during the period October 5 through December 23, 
1953. 


In recommended decision dated September 13, 1954, the 
examiner found that (1) the conference statement complied 
with the requirements of General Order 76; (2) the differ- 
ential between contract and non-contract rates would not be 
arbitrary, unreasonable, or unjustly discriminatory; (3) 
the initiation of the proposed dual rate system would not 
be unjustly discriminatory, unduly prejudicial or unfair 
or detrimental to the commerce of the United States; and 
(4) the proposed dual rate system would not cause irrep- 
arable injury to Isbrandtsen. On motion of Isbrandtsen, 
Justice and Public Counsel, we, by order dated October 6, 
1954, remanded the record to the examiner with instructions 
to prepare supplemental findings of fact as to the basis for 
the spread between contract and non-contract rates and 
as to the reasonableness of the exclusive patronage con- 
tracts proposed for use in the trade, and with instructions 
to show the ruling upon the findings of fact and conclusions 
of law proposed by the parties. 


On January 17, 1955, the examiner served his supple- 
mental findings on those matters specified in the order of 
remand. Exceptions to the recommended decision, as sup- 
plemented, were filed by all parties to the proceeding and 
oral argument on the exceptions has been heard. Excep- 
tions and proposed findings not discussed in this report 


* Isbrandtsen. Co., Inc. V. United States et al., 211 F. 2d 51 (1945). 
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nor reflected in our findings have been considered and found 
not justified by the facts or not related to material issues 
in this proceeding. Recommended findings and conclusions 
of the examiner are not adopted herein unless so specified. 


We find the following to be the basic evidentiary facts: 
Basic Facts 


The conference is a voluntary association of seventeen 
steamship lines* operating under authority of Agreement 
FMB No. 3103 as amended, between Japan, Korea, and 
Okinawa, and the Gulf and Atlantic Coasts of North Amer- 
ica. 


Members of the Conference and its predecessor organiza- 
tion, the Japan-Atlantic Coast Freight Conference, have 
operated as common carriers in the trade from Japan to the 
Atlantic Coast of North America under successive agree- 
ments, the first of which was an agreement between two 
Japanese and one U. S. Flag line, executed on November 


14, 1922 and finally approved by our predecessor, the Ship- 
ping Board, on February 16, 1926, as Agreement No. 73-1. 
A succeeding agreement, No. 129, was amended to include 
Gulf ports as discharging ports. All subsequent agreements 
have included both Gulf and Atlantic ports. 


‘The present membership of the conference is as follows: 
a. Mitsui Steamship Co., Ltd. 
b. Kawasaki Kisen Kaisha 
c. Kokusai Line 
d. Nippon Yusen Kaisha 
e. O Shosen Kaisha, Ltd. 
f. Shinnihon Spee, Co., Ltd. 
. Barber-Wilhelmsen Lines * 
. American President Lines, Ltd. 
i. A. P. Moller, Maersk Line * 
j. Yamashita Kisen Kaisha 
. Waterman Steamship Corporation 
1. Eyes Bros. Steamship Co., Inc. 
m. United States Lines Company (American Pioneer Line) 
n. States Marine Corporation and States Marine Corporation of Dela- 
‘ware 
o. Ivaran Lines—Far East Service * 
p. De La Rama Lines * 
q. Daido Kaiun Kaisha _ 
* Represents a joint service the membership of each of which 
consists of two or more ship owning corporations (R. 33, Exhibits 
22, 60, 70, and 71). 
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The current agreement, FMB No. 3103, approved in 
unamended form on June 25, 1934, was executed by eight 
lines, one American, five Japanese, and two others, all 
parties to the agreement’ at the time of hearing herein. 


Private steamship operations in the conference trade 
ceased on or about December 8, 1941 due to the outbreak of 
war between Japan and the United States; private steam- 
ship lines commenced operations on or about March 2, 
1946, carrying cargoes for Supreme Commander for the 
Allied Powers (SCAP) under rates set by War Shipping 
Administration. Licenses were issued by SCAP to private 
steamship companies commencing on November 1, 1947. 
Private exporting by Japanese merchants was not resumed 
until the latter part of 1948 or early 1949. The conference 
continued to exist, at least nominally, during the Second 
World War, with American President Lines, Ltd., Barber- 
Wilhelmsen Line, and A. P. Moller, Maersk Line as mem- 
bers. The conference was formally reestablished in Japan 
on December 13, 1948. Of the ten lines constituting the 
conference membership in 1948, three were conference mem- 
bers in 1934 when the present agreement was approved, in 
unamended form, by our predecessor, the Shipping Board. 


“While Agreement No. 3103, as amended (hereinafter the 
basic agreement) permits the establishment, regulation, and 
maintenance of agreed rates, it contains no language specifi- 
cally authorizing the use of the dual rate system. The con- 
ference, however, from 1928 through 1941, employed a dual 
rate system for various commodities. The system in 1928 
covered only three commodities but was extended in 1934 
in Tariff No. 10 to cover all important commodities moving 
in the trade. In pre-war tariffs the differential was set on 
a dollar rather than percentage basis and varied from com- 
modity to commodity and from tariff to tariff. Expressed 
in percentages, the pre-war differentials between contract 


"sDpollar S.S. Lines, Inc., Ltd., has been succeeded by American Presi- 
dent Lines, Ltd. The present member, Nippon Yusen Kaisha, was im 
itself 


1934 represented by and its Kobe Branch. 
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and non-contract rates ranged from 12% to 6624% of the 
contract rates. 


Prior to World War II, due at least in part to the exist- 
ence of the dual rate system, the conference had no direct 
liner competition and little tramp competition. Commodi- 
ties normally moving in this trade are not conducive to 
tramp movement. 


Since the resumption of private steamship operation 
after World War II, Isbrandtsen has been the sole non- 
conference line which has maintained a berth service in the 
Japan-Atlantic trade. From 1947 to early 1949, Isbrandtsen 
operated from Japan to Atlantic Coast ports of the United 
States via the Suez Canal. Since early 1949 Isbrandtsen 
has operated an approximately fortnightly service from 
Japan to U. S. Atlantic Coast ports via the Panama Canal 
as part of its Eastbound, Round-the-World service.® 
Although Isbrandtsen chartered three foreign-flag vessels 
for single sailings in this trade in 1950 and 1951, it has 
otherwise exclusively employed its eleven United States- 
flag vessels in this trade. In other trades, Isbrandtsen 
employs both U. S.-flag and foreign-flag vessels. None of 
Isbrandtsen’s vessels are equipped with refrigerated space 
or special silkrooms as are many of the conference vessels. 


Conference membership is open to any common carrier 
regularly operating or intending regularly to operate in the 
trade. Isbrandtsen has remained outside the conference 
as a matter of policy, although invited to join. 


Most of the conference vessels commence loading inbound 
cargo for the United States at the Philippines, proceed to 
Hong Kong and complete loading in Japan. Most of the 
conference vessels discharge at Pacific, Gulf and Atlantic 


*Isbrandtsen’s vessels in the Round-the-World service proceed from 
United States North Atlantic ports to Mediterranean ports and through 
the Suez Canal to Bombay, Colombo, Singapore, Manila, Song #Kongs 
Keelung, Kobe, Nagoya, Shimizu, Yokohama, San eran = An- 

° 


geles, and return via the Panama Canal to United States tlanti 
po 
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and non-contract rates ranged from 12% to 6634% of the 
contract rates. 
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liner competition and little tramp competition. Commodi- 
ties normally moving in this trade are not conducive to 
tramp movement. 


Since the resumption of private steamship operation 
after World War II, Isbrandtsen has been the sole non- 
conference line which has maintained a berth service in the 
Japan-Atlantic trade. From 1947 to early 1949, Isbrandtsen 
operated from Japan to Atlantic Coast ports of the United 
States via the Suez Canal. Since early 1949 Isbrandtsen 
has operated an approximately fortnightly service from 
Japan to U. S. Atlantic Coast ports via the Panama Canal 
as part of its Eastbound, Round-the-World service.® 
Although Isbrandtsen chartered three foreign-flag vessels 
for single sailings in this trade in 1950 and 1951, it has 
otherwise exclusively employed its eleven United States- 
flag vessels in this trade. In other trades, Isbrandtsen 
employs both U. S.-flag and foreign-flag vessels. None of 
Isbrandtsen’s vessels are equipped with refrigerated space 
or special silkrooms as are many of the conference vessels. 


Conference membership is open to any common carrier 
regularly operating or intending regularly to operate in the - 
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ports of the United States.7 The amount of cargo moving 
from Japan to Gulf ports of the United States has been 
small in comparison with the amount of such cargo moving 
to ports on the Atlantic Coast of the United States. While 
Isbrandtsen sometimes loads inbound cargo for the United 
States in India, Ceylon, and Singapore, such carryings are 
minor. Its principal inbound United States carryings, aside 
from cargo from Japan in this trade and in the Japan- 
United States Pacific Coast trade, have been cargoes lifted 
in the Philippines. Cargo from Hong Kong and Japan is 
carried largely on a measurement basis® and moves under 
higher freight rates than the primarily weight and bulk 
cargo originating in the Philippines. Ideally, on a vessel 
of 10,000 dwt capacity, owners prefer to carry about 3,000 
tons of weight cargo and to devote the remainder of the 
vessel’s dwt capacity, exclusive of capacity required for 
fuel, water, and stores to the higher paying measurement 
cargo. In allocating space as between Japanese and Philip- 
pine cargo, the higher rated Japanese cargo is given 
priority. 

The comparative sailings and carryings of Isbrandtsen 
and the conference lines in the Japan-Atlantic and Gulf 
trade from 1949 through July 1953 are indicated in the 
following table: 


_ tLykes serves U. S. me rts only; from 1949 ee ae close of hearings 


in this proceeding Sta arine vessels the United States 
in ‘American President Lines operates from Japan to Atlantic 
Coast ports of the United States via the Suez Canal as a part of its 
Westbound, Round-the-World Service. 


' 8Japanese measurement cargo stows about three measurement tons to 
one deadweight ton. 





37,308 189,503 226,811 3,109 
The comparative sailings and carryings of Isbrandtsen 
and the conference lines from the Philippines to Atlantic 
and Gulf ports are indicated in the following table: 
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Cargo Carried 
(Revenue Tons) 
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brandt- 
een Conf. Total 
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Conf. 
79 
107 
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193 
127 
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The total carryings in revenue tons of Isbrandtsen from 
Hong Kong to Atlantic ports in any calendar year from 
1949 through the first six months of 1953 have been less than 
1 percent of the total carryings of Japan-Atlantic and Gulf 
Freight Conference vessels operating in that trade. The 
combined total carryings from Hong Kong by the confer- 
ence and Isbrandtsen, however, are insignificant when com- 
pared with carryings from Japan and the Philippines. 


The trade from Japan to the Atlantic Coast of the United 
States is presently overtonnaged. Total sailings in the 
trade rose from 109 in 1949 to more than 300 in 1953 (Table 
1—projected for 1953). The re-entry of Japanese lines in 
the trade, four in 1951 and four in 1952, on permission of 
SCAP, greatly contributed to the excess of tonnage. The 
effect of the re-entry of the Japanese lines can be readily 
seen from the fact that those lines in the years 1951, 1952, 
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and in the first six months of 1953, carried, approximately, 
15 percent, 49 percent, and 66 percent, respectively, of the 
trade’s total liner cargo. 


United States-flag lines, including Isbrandtsen, but ex- 
eluding American President Lines and Lykes, carried 53 
percent of the total liner cargo in the Japan-Atlantic trade 
in 1950, 46 percent in 1951, 34 percent in 1952, and 21 per- 
cent in the first six months of 1953. 


Partly as a result of the overtonnaging in this trade, the 
vessels of both Isbrandtsen and the conference have had 
substantial free and usable space after completion of load- 
ing in Japan. 


At its meeting of October 29, 1952, the conference dis- 
eussed ‘‘strong rumors and indications that some member 
lines were not adhering to tariff rates and regulations’’ and 
resolved to bring the rumored malpractices to the attention 
of the Japanese Ministry of Transport. In the subsequent 
letter written to the Ministry, the conference recited the 
rumored conditions and indicated that the continuance of 
such a state of affairs ‘‘will probably result in a complete 
breakdown of the conference structures now in existence.”’ 
In response to the conference letter, the Ministry of Trans- 
portation issued a warning to each of the conference mem- 
ber lines. 


All postwar conference tariffs have provided for both 
contract and non-contract rates but only the contract rates 
have been effective. Prior to November 19, 1952, the effec- 
tive date of the current Tariff No. 30,’ the differential 
between contract and non-contract rates was $4.00 for all 
commodities. The differential in Tariff No. 30 is 91% percent 
of the contract rates, rounded off the the nearest quarter 
of a dollar. The level of rates in conference postwar tariffs 
gradually increased between 1947 and November 15, 1952 


when a general reduction in rates was effected. 


* Tariff No. 30 is presently in effect on those items which have not been 
opened by the conference. 
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On most commodities, Isbrandtsen’s rates, between 1947 
and March 12, 1953, were maintained, on the average, at a 
level approximately 10 percent below the corresponding 
tariff rates, although individual rates on specific commodi- 
ties in relation to conference rates have varied consider- 
ably, percentagewise, from time to time. The general under- 
standing of shippers and carriers in the trade is that 
Isbrandtsen underquotes conference rates by 10 percent. 
From time to time, Isbrandtsen’s Tokyo agents have issued, 
without express consent of Isbrandtsen, so-called abbrevi- 
ated freight tariffs which compare conference and Isbrandt- 
sen rates on major commodities. On most items of these 
abbreviated tariffs, Isbrandtsen rates are 10 percent lower 
than conference rates. As a matter of policy, Isbrandtsen 
quotes rates lower than those of its competitors, but never 
knowingly quotes a non-compensatory rate. 


Conference rates prior to the outbreak of the rate war 
in March 1953 were stable, i.e., constant for relatively long 
periods of time, as were Isbrandtsen’s rates for correspond- 
ing periods of time. This stability is attributable in large 
part, however, to the reluctance of the conference to reduce 
its rates to Isbrandtsen’s rate level. Conference increases 
in rates were followed by Isbrandtsen increases, and when, 
in November 1952, the conference announced a 10 percent 
reduction in rates in Tariff No. 30, Isbrandtsen announced 
that its new rate would be 10 percent less than the confer- 
ence contract rate. 


Conference rates must, under the basic agreement, be 
filed with the Regulation Office of the Federal Maritime 
Board and are there open to public inspection. Isbrandtsen 
is not required to file its inbound rates. Both the conference 
and Isbrandtsen, however, learn of the other’s rates in the 


normal course of operation in the trade. 


Most shippers in this trade are primarily interested in 
low, uniform and stable freight rates. There is a tendency 
on the part of Japanese shippers to favor Japanese lines, 
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but the tendency is limited to a large extent by the desire 
for lower freight rates as evidenced by the volume of 
Isbrandtsen’s carryings in this trade. Various shippers 
have considered the general level of conference rates to 
have been too high, prior to March 12, 1953. 


Additionally, shippers testified to a lack of success until 
subsequent to March 1953, in their efforts to convince the 
conference to reduce the level of rates on various com- 
modities. They have testified, however, to better relations 
with the conference since the recent formation of shipper 
and exporter associations and expressed hope that the con- 
ference will give more consideration to shipper’s desires 
in the future. 3 


Changes in uniform conference rates may only be made 
upon the affirmative vote of two-thirds of the membership 
entitled to vote.” The conference chairman may obtain 
telephonic votes on rate matters in lieu of a conference 


meeting and take rate action on the affirmative vote of two- 
thirds of the members. Although this procedure gives the 
conference greater rate-making flexibility, the conference 
is still at a competitive disadvantage as compared with an 
individual carrier in making rapid rate changes. 


At a special meeting of March 9, 1953, the conference 
discussed steps which might be taken to meet Isbrandtsen’s 
competition and resolved to call a special meeting to pass 
on a proposal to grant a 20 percent discount on all tariff 
rate items as a method of meeting non-conference competi- 
tion and minimizing rumored rebating among the member 
lines. At a special meeting of March 12, 1955, however, the 
proposal was rejected and, instead, the conference voted 
to open conference tariff rates on ten of the major com- 
modities moving in the trade. At various subsequent times 
the conference has voted to open rates on most of the com- 
modities that move in substantial volume in the trade, with 
the exception of refrigerated cargo. No advance notice of 


% States Marine Corporation is not entitled to vote. 
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the initial or subsequent opening of rates was given to 
interested shippers, and no minimum rates were established 
on any of the open rated commodities. The decision to open 
rates was made ‘‘in view of the action taken previously by 
the Trans-Pacific Freight Conference of Japan.’’ The 
conference secretary testified that the conference would 
have lost cargo for points in inland United States to the 
Trans-Pacific Freight Conference of Japan had this action 
not been taken. Like the rejected proposal to reduce rates 
by 20 percent, the opening of rates was directed at non- 
conference competition and the rumored rebating by mem- 
ber lines. In addition, it was hoped that the rate war 
would lead to Isbrandtsen’s joining the conference or to the 
snstitution of the dual rate system or other system. 


After March 12, 1953, the level of rates charged dropped, 
first, to about 80 percent, and later to about 30 percent to 
40 percent of the pre-March 12 level. On a fairly large 
number of items, some lines have charged rates as low as 


$6.00-$6.50 per ton, while handling costs alone in this trade 
are approximately $8.50 per ton. 


Isbrandtsen attempted to keep on a competitive basis in 
the rate war until mid-May 1953, when minimum rates were 
set. Prior to that time Isbrandtsen’s rates equalled the 
lowest charged in the trade. 


The minimum rates, first $15.00, later $12.00 to the U.S. 
Atlantic Coast adversely affected Isbrandtsen’s competi- 
tive position in the trade. Effective on July 15, 1953, 
Isbrandtsen set its rates at 50 percent of the conference 
Tariff No. 30 level. Since that date, Isbrandtsen has carried 
little cargo in the trade. On July 17, Isbrandtsen announced 
its desire to apply reasonable rates which might be set by 
the conference. Since Isbrandtsen reserved the right to 
adjust its rates where required, however, the conference 
considered that the Isbrandtsen announcement contained 


™ Conference minutes for March 12, 1953. 
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insufficient assurance of stability of rates on which to base 
conference action. In any event, an Isbrandtsen witness 
testified that the company did not intend the announcement 
to be an offer to the conference and did not contemplate 
any agreement, oral or written, with other lines. 


Many Japanese shippers have requested the conference 
to close rates and to end the rate war. The resultant insta- 
bility has affected the smooth flow of commerce between 
Japan and the United States; has raised a threat that 
customs duties in the United States might be increased; 
has affected the value of inventories of Japanese goods in 
the United States; has caused requests for postponement 
of shipments by F.0.B.” buyers in the United States, since 
such buyers assume the risk of fluctuating freight rates. 
Prices for the sale of Japanese goods are often fixed by the 
importers in the United States as much as six months in 
advance of their arrival in the United States. 


‘The conference has shown interest in reinstating a dual - 
rate system since early 1949 and had twice, prior to the 
present filing, voted to institute the system, first, on August 
30, 1950, and, secondly, on October 29, 1952. On the former 
occasion, the institution of a dual rate system was delayed 
on advice of counsel. On the latter occasion, necessity for 
compliance with our General Order 76 caused further delay 
in effectuating the system. The conference thereafter, on 
November 17, 1952, resolved to instruct its counsel to file a 
statement pursuant to General Order 76, advising of the 
eonference’s intention to reinstitute dual rates on the 30th 
day after such filing, the differential between contract and 
non-contract rates, on commodities covered to be 94% per- 
cent of the contract rates. 


Many of the conference lines favored a differential of 
12% percent to 15 percent, as reasonable and more satis- 


"38 Although prior to World War II most commodities in this trade moved 
ue c.if. terms, most commodities have since been sold on an f.o.b. or 
23. 
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factory than 9% percent, but considered the conference 
limited, under Japanese law, to 944 percent. The member- 
ship considered 9% percent to be reasonable as (1) not so 
great as to destroy shippers’ freedom of choice between 
conference and non-conference vessels; (2) in substantial 
accord with the amount of commercial discount customary 
in Japan and thus reasonable to Japanese shippers; (3) 
equalling the amount of spread in use by other conferences 
operating to and from Japan; and (4) roughly paralleling 
the amount by which Isbrandtsen generally undercuts con- 
ference rates. In this respect it was considered that ship- 
pers could benefit under a dual rate system by equal distri- 
bution of cargoes to conference and non-conference vessels, 
since the higher conference non-contract rates would be 
more than offset by the probable 10 percent differential 
between conference contract rates and Isbrandtsen’s rates. 
No survey was undertaken by the conference, however, to 
ascertain the number of shippers who could so divide car- 


. goes between Isbrandtsen and the conference or the volume 
of cargo which might move under dual rate contracts. The 
conference is able, however, roughly to estimate the amount 
of cargo which member lines would obtain under dual rates, 
because of its support of various exporter organizations 
and through its knowledge of the trade. 


Shipper witnesses in this proceeding have indicated that 
a 9% percent differential would be reasonable or within a 
zone of reasonableness. One shipper, however, indicated 
that the spread should vary with the relationship between 
the cost of a commodity and its transportation costs. Where 
the manufacturer’s cost is lower than the freight costs, it 
was stated, the differential should be low to avoid coercion 
on the shipper. The shipper indicated, however, that in 
view of the commodities on which a higher spread reason- 
ably could be applied and in view of the impracticability 
of ascertaining the relationship of manufacturer’s cost to 
freight cost for each commodity in each instance, the over- 
all spread of 914 percent between contract and non-contract 
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rates would be fair, reasonable, profitable and acceptable 
to shippers. Another shipper withdrew his opposition con- 
tingent upon the premise of better future cooperation by 
the conference in negotiating freight rates with shippers 
and in discussing terms and conditions of the dual rate 
contracts. 


The conference is subject to the regulatory jurisdiction 
of the Japanese Government as well as to that of the U. 8S. 
Government. While the Fair Trade Commission, the agency 
responsible for final determinations under the Japanese 
Marine Transportation Law,* does not give prior approval 
to dual rate contracts, that agency advised the conference 
that a 91 percent differential was the highest that it had 
yet allowed. 


It is reasonable to anticipate a total cargo movement of 
500,000 revenue tons per year in this trade in view of the 
trend towards increased movement since World War II. 
Of this tonnage, it is anticipated that the conference, under 


dual rates, would carry about 90 percent or less of the total 
cargo and Isbrandtsen 10 percent or more, @ substantial 
reduction from its carriage in 1952, of 26 percent of the 
eargo in the trade. Assuming that Isbrandtsen would carry, 
under single closed rates 20 percent of an annual 500,000 
revenue tons, irrespective of whatever rates may eventually 
‘be established by the conference if those rates exceed out- 
of-pocket expenses, the conference lines, in employing the 
‘proposed dual rate system, would have to carry an addi- 
tional 38,000 revenue tons of cargo in order to grant a dis- 
count of 9% percent and still earn the same gross revenues 
they would have earned carrying 80 percent of the total 
liner cargo movement without discount. Since, as stated, 
the conference could be expected to carry 90 percent of the 
* Law No. 187, June 1, 1949. 
Articles 28 and 30 of that law prohibit: (a) deferred rebates, (b) fight- 
ing ships, (c) retaliation against a shi , (a) unjustly ry 
‘contracts based on volume of freight, man ue or ee ee re 


ence or prejudice, and (f) combinations that exclude any p 
admission. 
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total liner cargo, or about 50,000 additional revenue tons, it 
is clear that the use of the system would result in a reduc- 
tion in the average fixed unit costs of conference vessels. 


Isbrandtsen’s carryings, if a dual rate system were put 
into effect in this trade, would be limited by the lack of 
reefer space and special silkrooms on Isbrandtsen’s vessels 
and by the limited frequency and range of service of those 
vessels. Shippers of dry cargo destined for Gulf ports, 
shippers of reefer cargo, and shippers requiring more than 
two sailings per month would, practically, have no choice 
between the conference and =: emer service as pres- 


ently constituted,-; (\< py tire - ahs 
‘© Q Mv 





in the costr value of service rendered to two shippers, 
one of which is a contract signatory and the other of which 
is not a contract signatory, although the cargoes of each 
might be identical and identically destined. The contract 





Wie There ee er th ate system, be no difference 


shipper, however, by enabling the conference lines to esti- 
mate the amount of cargo available for carriage, and accord- 
ingly, to plan vessel sailings and space in a more economical 
fashion, aids those carriers in reducing unit costs of car- 
riage, and thus, to improve their services to shippers. ya 


The proposed form of dual rate contract would be entered 
into between individual shippers and the several members 
of the conference for an indefinite period, subject to can- 
cellation by either party on three months’ notice. The ship- 
per, under Article 1, would be obliged to forward by con- 
ference vessels all shipments made directly or indirectly 
by him ‘‘whether such shipments are made C.LF., C. & F., 
F.0.B., ex godown or by any other terms.’’ This provision 
is modified by Article 6 which specifies that if a shipper 
submits written proof satisfactory to the conference secre- 
tary that a foreign buyer, on an f.o.b. or f.a.s. shipment 
has designated a non-conference vessel for a shipment, then 
such shipment is exempt from the terms of the agreement. 
Such foreign buyer would be thereafter denied contract 
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rates until such time as the buyer should execute a dual 
rate contract. Until the first shipment via non-conference 
vessel, however, the foreign buyer on f.o.b. or f.a.s. ship- 
ments may receive the benefit of contract rates without 
signing a contract. 


In the event of breach of the agreement by the shipper 
by shipment via non-conference vessel, the shipper con- 
tracts to pay, as liquidated damages, 50 percent of the 
freight which would have been paid at conference contract 
rates, had the shipment moved via a conference line. In 
turn, the conference members agree to maintain a shipping 
service adequate to meet the reasonable requirements of 
the trade. Each carrier, under Article 11, is responsible for 
its own part of the agreement only. Although the carriers 
do not agree to respond in damages in the event of any 
inadequacy of service, they do agree, in Article 4 that a 
shipper may secure space elsewhere if after application 
to the conference secretary he is not notified within three 
days, Sundays and holidays excepted, of the availability 
of space on conference vessels within the ensuing fifteen 
day period. 


Article 11 provides that new lines admitted to conference 
membership shall automatically become entitled to partici- 
pation in the contract. Under Article 12 shippers are re- 
quired to submit an approximation of the annual tonnage 
which would move under the contract. Rate increases would 
not be effective until the expiration of the calendar month 
in which notice of increase is given and of the two following 
calendar months. The entire agreement is subject to all 
conference rules, regulations, terms and conditions of the 
conference tariff current at the time of shipment. 


- Most shippers appearing in this proceeding were not 
familiar with the terms of the proposed contract. One ship- 
per was under the impression that the terms of the contract 
‘had not yet been definitely arrived at and, like the rates, 
were to be the subject of discussions between the shippers 
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and the conference. Subsequently, a large shipper organi- 
zation submitted proposed contract amendments to the con- 
ference, including recommendations that (1) the volume of 
obligated cargo should not be jess than 85 percent of the 
shipper’s total cargo moving in the trade; (2) an f.o.b. or 
f.a.s. shipment cannot move under contract rates unless the 
Japanese shipper is authorized to route the shipment or 
unless the f.0.b., f.a.s. buyer is signatory to a dual rate con- 
tract; (3) rate increases should not be effected until the 
termination of the calendar month in which notice of 
increase is given and of the three succeeding calendar 
months; (4) if the carriers do not furnish service on request, 
the shipper may (a) ship via non-conference line if not 
notified by the secretary of space aboard a conference 
vessel within the period of time designated by the shipper 
and (b) recover from the conference, as liquidated damages 
the excess of freight, above conference rates, actually paid 
for shipment; (5) liquidated damages for breach of agree- 


ment by the shipper should be 20 percent of the freight 
which the shipper would have paid had the shipment moved 
via conference vessel; and (6) the carriers and the shippers 
should appoint a special committee, composed of repre- 
sentatives of each, for the purpose of discussing amend- 
ments to the agreement and reasonable levels of freight 
rates. 


Discussion aND Untmmate F'ospines 


Parties to this proceeding have questioned our authority 
under section 15 of the act to approve any dual rate system 
and urge that such systems are in themselves unlawful, 
without regard to specific facts which may be adduced. 

The protests and comments directed by petitioners to the 
conference’s statement filed pursuant to General Order 76, 
put in issue the lawfulness of the dual rate system itself in 
addition to raising issues of fact. . 

It is urged by petitioners that the system is necessarily 
unlawful under section 14 of the act and that we are without 
statatory authority to approve the dual rate system under 














38 


section 15 of the act. More particularly stated, petitioners’ 
arguments are as follows: 


(1) Paragraph 3 of section 14 of the act makes unlawful 
any retaliation against shippers by resort to discriminating 
or unfair methods because such shipper has patronized any 
other carrier. Since any discrimination is prohibited by the 
section and not only those discriminations which are unjust, 
unreasonable or unfair, since the charging of different rates 
for the same service is prima facie discriminatory, and since 
the system is a device for compelling exclusive patronage, 
the dual rate system is necessarily violative of section 14 
of the act. 


(2) Section 15 forbids approval of agreements which are 
in violation of the act. Since, it is argued, dual rate systems 
are violative of section 14 of the act, approval may not be 
given under section 15 of the act to an agreement to insti- 
tute a dual rate system. Further, it is said, dual rate sys- 
tems are necessarily unjustly discriminatory within the 


meaning of section 15 of the act in that prohibitions against 
‘<unjust discrimination,”’ or similar words, historically for- 
pid any difference in transportation costs not based on 
transportation conditions such as cost or value of services. 
For this reason, it is said that the phrase ‘‘unjust discrimi- 
nation’? forbids differences in rates based on competitive 
considerations alone. 


PREVIOUS JUDICIAL AND ADMINISTRATIVE DECcISIONS 


These contentions, frequently addressed to us and to our 
predecessors, as well as to the courts, have never been 
adopted by judicial or administrative bodies, as revealed 
by the reexamination of the decisions of those bodies which 
follows. 


Dual rates were first considered by our predecessor, the 
Shipping Board, in Eden Mining Co. v. Bluefields Fruit & 
9.8. Co., 1 USS.B. 41 (1922). In that proceeding, com- 
menced on complaint of a non-contract shipper, the Ship- 
ping Board found the dual rate practices of a single carrier 
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to be in violation of sections 16 and 17 of the act. The sys- 
tem there considered was analogized with the facts in 
Menacho v. Ward, 27 Fed. 529 (S.D.N.Y., 1886) where a 
carrier was restrained from charging higher rates to ship- 
pers who had patronized another carrier. The Menacho 
case did not involve a contract system, and it was the retal- 
iation inherent in charging higher rates, rather than the 
difference in rates to shippers which was condemned. In 
the Eden case, no retaliation was found, but on the facts, the 
Shipping Board found violations of sections 16 and 17 of the 
act because of the difference in rates charged for identical 
service. Since the Board refused to find violations of para- 
graphs 3 and 4 of section 14 of the act, it is apparent that it 
did not consider the dual rate system unlawful per se under 
section 14. Indeed, the Board specifically stated, at page 45: 


‘¢ It should be here remarked, however, that we do not 
decide whether under that act (Shipping Act, 1916) the 
according of lower rates to those shippers who contract to 
confine their shipments to a certain carrier or carriers are 
lawful when based upon regularity of consignments, num- 
ber of shipments, or quantity of merchandise furnished for 
transportation, as in the instant case no such question is 


presented for determination.’’ 


Thereafter, the Shipping Board commenced an investiga- 
tion of the dual rate exclusive patronage contract system, 
as practiced in shipping conferences operating on trade 
routes having termini in the United States. That investiga- 
tion, Ex Parte 5 Contract Rate Investigation, was discon- 
tinued as a formal proceeding upon objection of respondent 
carriers.* The proceeding was thereafter dismissed by 


“Statement made by Bureau of Regulation at opening of hearing 
2:30 P.M.—November 10, 1926: 

“Out of consideration of the point of view expressed by the attorneys 
of the respondents this morning it is ruled that no orders will be entered 
in or as a result of this hearing having in view declaring any contracts 
- the respondents or any of them may have made with shippers as illegal. - 

“This statement is not to be understood as conceding in any degree that 
the procedure we have here followed was not within the powers of 
Board. Statements now made need not be under oath but the hearing 
will be continued for the purpose of receiving information from the re- 
spondents relative to the subject of the resolutions on which this hearing 
is ba sed 7 
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resolution of the Shipping Board,’* without approving Or 
disapproving of the practice as a whole or of specific appli- 
cations thereof. No report in this matter was ever adopted 
or issued by the Shipping Board.”® 


= «The Shipping Board at a meeting on February 23, 1927, adopted the 
following resolution: 


the 
and 


the Board on its own motion 
e case, thenceforth proceeding 


1927 (footnote } d | i un- 
sel’s discussion of th isleading, and apparently considers a 
draft report in the agreed on or adopted by 
the Shipping Board cated by his statement 
which follows: 


“| Why did someone not dare to publish this extraordinary Report 
in Ex Parte 5? What follows demonstrates. : 
“This suppressed Docket, was unearthed for us, from the Archives. 


‘It reads like a melodrama.” ; : 

After recital of the commencement of the investigation and its dis- 
missal as a formal proceeding, counsel commented in the following man- 
ner on the unadopted draft report and the Shipping Board’s dismissal of 
the matter without prejudice. 

_ “Thus, the Board let go of the bear it had by the tail. It was, in 
fact, dra; away by the brute force of overwhelming, baseless argu- 
ments, advanced by Conference spokesmen. 

“The same sort of ‘brush-off’ has continued right down to date. . . .” 

__ “This atmosphere of obstruction surrounding the attempt of the 
Maritime Authorities to do their sworn duty, and enforce the law, has 
pervaded their offices ever since. | No Board Members have yet sum- 

_moned up enough courage, on their very own, to repulse this pressure 

' and dissipate the deliberately beclouded atmosphere.” 


Isbrandtsen 
unadopted. 


in Ex Parte 5 was unearthed | 
file. Public 


Docket 730, to o 
Public Counsel and other Board employees resulted 
Parte 5 which had been misfiled 
National Archives. The entire 
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The system was first brought to the attention of the courts 
in United States Nav. Co. v. Cunard 8.8. Co., 39 F. 2d 204 
(S.D.N.Y. 1929) ; aff’d, 50 F. 2d 83 (C.A. 2 Cir. 1931) ; aff’d, 
284 U.S. 474 (1932). There a complaint alleged that the dual 
rate practices of defendant steamship lines were in viola- 
tion of the Sherman Anti-Trust Act (15 U.S.C.A. 1-7, 15) 
and the Clayton Act (38 Stat. 730) and sought an injunc- 
tion against such practices. It is significant that although 
differentials of 100 percent between contract and non-con- 
tract rates were alleged and the precedent of the Eden case 
was cited in support of arguments that agreements to 
charge dual rates could not legally be approved by the Ship- 
ping Board, the district court, nevertheless, granted a mo- 
tion to dismiss on the ground that the matter involved ques- 
tions within the exclusive primary jurisdiction of the Ship- 
ping Board. Complainants did not thereafter file a com- 
plaint with the Shipping Board. 


The dual rate system was next considered by the Shipping 


Board in Rawleigh v. Stoomvaart et al., 1 U.S.S.B. 285 
(1933). There, where the issues were confined to the lawful- 
ness of the contract rate practice per se, the Shipping Board 
held that dual rate practices qua practices do not contra- 
vene any of the regulatory provisions of the act. The Eden 
case was distinguished on the grounds that (1) the system 
considered in that case was practiced by a single carrier 
and denied the shipper a choice of carriers; (2) the contracts 
bound shippers to the carrier on both northbound and south- 
bound shipments, although lower rates were: afforded on 
southbound shipments only; and (3) the carrier gave no 
assurance against increase of rates without notice. 


In the Rawleigh decision, the Shipping Board enunicated 
several basic considerations which are critical to any dis- 


cluding opinions of the agency general counsel, inter-office co ndence, 
and draft reports not approved by the Shipping Board m was 
made available to cou for Isbrandtsen. ile some such material is 
not a matter of public record, the entire file was placed at the dispose of 
counsel for Isbrandtsen in order to offset any disadvan to which he 
may have been put by virtue of the misfiling of Ex Parte 5 by this agency. 
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cussion of the lawfulness of the dual rate system. It was 
stated, first, that although that system in itself is lawful, 
the spread between contract and non-contract rates can be 
such in amount as to constitute unlawfulness. Second, the 
Shipping Board stated that the system must be considered 
to have been approved in principle by the House of Repre- 
sentatives Committee on Merchant Marine and Fisheries of 
the 62nd and 63d Congresses (hereinafter ‘‘ Alexander Com- 
mittee’’ 17), in its report (Alexander Report) and recom- 
mendations #8 which formed the foundation for ultimate pas- 
sage of the act. Third, the Shipping Board considered that 
‘the absence of materially different service before and since 
the inauguration of the practice’’ did not render the system 
unlawful and that the necessity for protecting established 
services justified, in that case, the adoption of the dual rate 
system. 


The Secretary of Commerce in Intercoastal Investigation, 
1935, 1 U.S.S.B.B. 400 (1935), in finding several dual rate 


systems to be unlawful under sections 16 and 18 of the act, 
stated, at page 452, that dual rate contracts “‘do not con- 
stitute a transportation condition as to warrant a difference 
in transportation rates.’’ That language, clearly indicating 
illegality of the system per se is considerably weakened, 
however, by the following discussion, at p. 454 of the report 
of the Secretary of Commerce: 


“Tt is clear that when intercoastal carriers were not re- 
quired to file the rates charged shippers, but only their maxi- 
mum rates, and carriers freely engaged in rate wars, the 
contract rate system served a useful purpose, but conditions 
have been changed by the Intercoastal Shipping Act, 1933, 
which requires that unless specifically authorized by the 
department, rates may not be changed on less than thirty 
days’ notice to the public, and also authorizes the depart- 
ment either upon complaint or upon its own initiative to 
suspend proposed changes in the rates and enter upon hear- 


ings concerning the lawfulness thereof.’ 


% Hon. Joshua W. Alexander of Missouri, Chairman. 
%H. R. Doc. 805, 63d Cong., 2nd Sess., 1914. 
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An order issued in Intercoastal Investigation, 1935 
(supra) condemning the contract rate system employed by 
the Gulf Intercoastal Conference was vacated and a new 
proceeding was commenced to determine the validity of a 
contract system in use in the Gulf-Pacific Coast trade. In 
his report in this proceeding, Gulf Intercoastal Contract 
Rates, 1 U.S.S.B.B. 524 (1936), the Secretary of Commerce 
found the contract system in question not justified by trans- 
portation conditions in the trade and unduly and unreason- 
ably preferential and prejudicial in violation of section 16 
of the act. The Secretary’s finding of unlawfulness under 
the facts before him turned on his conclusion that there was 
no need for the use of the system in domestic commerce 
where rates are subject to Government control and, hence, 
no justification for the discrimination inherent in the sys- 
tem.” Significantly, the report stated, at p. 529: 


‘In the Rawleigh case the evidence showed that the pur- 
pose and ultimate effect of the contract rate system as em- 
ployed in that trade was to enable the carriers to approxi- 
mate the volume of cargo that would move over their lines 
and to insure stability of rates and regularity of service. 
Operators of vessels in our foreign commerce may at any 
time and without warning be subjected to severe competition 
by tramp vessels of any nation. Unlike the intercoastal 
trade, there exists no statutory requirement that changes in 
rates be published thirty days in advance, nor is the depart- 
ment given any power to suspend such changes.”’ 


_ » Counsel for Isbrandtsen argues that language in our report on motion 
in Docket 759, Anglo Canadian Shipping Co. v. Mitsui S. S. Co., 4 F.M.B. 
535 (January 27, 1955), discredits the decision in Gulf Intercoastal Rates 
(supra). In the Mitsui case prior to reversing an early decision in Inter- 
coastal Investigation, 1935 (supra), insofar as that decision found the 
practice of underquoting rates of competitors by fixed and lower differ- 
ential to be in violation of the act, we stated: 


“At the outset, the fact that the intercoastal investigaion in 1935 
was directed solely at practices existing in interstate as distinguished 
from foreign commerce is not significant.” 


In that case, we were required to consider the per se legality of a rate 
practice. The differing facts surrounding intercoastal and offshore ship- 
ping were immaterial to the legal construction of a statutory provision 
reguiating both wpe of transportation. In Gulf Intercoastal Rates 
(supra), however, the Secretary of Commerce, determined as a fact that 
regulation of the intercoastal trade under the Intercoastal Act, 1933, 
dispelled the need for a dual rate system in that trade. 
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The report thereafter resolved the apparent conflict within 
Intercoastal Investigation, 1935 (supra) and rejected the 
concept of per se illegality of the dual rate system, in 
stating, at p. 530: 

‘sWhether any such (dual rate) system (in foreign com- 
merce) is lawful is a question which must be determined 
by the facts in each case.”’ (Emphasis supplied.) 

Respondents thereafter commenced an action in the U.S. 
District Court for the District of Columbia to set aside the 
order of the Secretary of Commerce requiring cancellation 
of the dual rate schedules considered in Gulf Intercoastal 
Contract Rates (supra). The bill was dismissed and the 
Secretary’s action upheld by that court in a decision re- 
ported as Swayne & Hoyt, Lid. et al. v. U. S., 18 F. Supp. 25 
(D.D.C. 1936). On appeal to the Supreme Court, the decree 
of the District Court was affirmed. Swayne & Hoyt, Ltd. 
et al. v. U. S., 300 U.S. 297 (1936). The Supreme Court not 
only held that the Secretary’s order was based on substan- 
tial evidence but also agreed with the Secretary’s construc- 
tion of the act, stating, at p. 304: 


“In determining whether the present discrimination was 
undue or unreasonable the Secretary was called upon to 
ascertain whether its effect was to exclude other carriers 
from the traffic, and if so, whether, as appellants urge, it 
operated to secure stability of rates with consequent sta- 
bility of service, and, so far as either effect was found to 
ensue, to weigh the disadvantages of the former against the 
advantages of the latter. This was clearly recognized in the 
report upon which the present order is based. It states that 
the danger of cut-throat competition was lessened by § 3 of 
the Intercoastal Shipping Act of 1933, and that the contract 
system tends to create a monopoly. In view of the assurance 
of reasonable rate stability afforded by the Act of 1933, 
the Secretary concluded that this was the real purpose of 
the contract rate.”’ 


In the same vein the Court stated, at p. 305: 


66. . We think there was evidence from which the Sec- 
retary could reasonably conclude that there was little need 
for a contract rate system to assure stability of service.”’ 
(Emphasis added.) 
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In Phelps Bros. & Co., Inc. v. Cosulich-Societa Triestma 
D. Navigazione et al., 1 U.S.M.C. 634 (1936), the Maritime 
Commission found that the dual rate system of a conference 
was not unjustly discriminatory or unfair as between car- 
riers if membership in the conference was open to inde- 
pendent carriers. The Commission further found that the 
system did not result in undue prejudice to shippers, since 
neither injury to shippers nor unreasonableness of the non- 
contract rates had been shown. 


In 1939 the Maritime Commission considered the validity 
of the system in Contract Routing Restrictions, 2 U.S.M.C. 
220. There, in an investigation commenced by the Maritime 
Commission, the system as employed by four outbound 
North Atlantic conferences was disapproved under section 
15 of the act as unjustly discriminatory and unfair between 
the ports and between shippers and as detrimental to the 
commerce of the United States. The Commission followed 
the standards enunciated by the Supreme Court in Swayne 


& Hoyt, Ltd. et al. v. U. S. (supra). 


That the Commission considered need for the system to 
be a critical factor to such determination is evident from 
the following language at p. 226: 


... There is nothing of record which would lead us to 
believe that the routing restriction in the contracts is vital 
to the maintenance of stability of service and rates.’’ 

Postwar administrative reports on dual rate practices 
continued to hold that system not unlawful per se. Such a 
determination was first made in this period in Pacific Coast 
European Conference Agreement, 3 U.S.M.C. 11 (1948). 
There the Commission measured the advantages and dis- 
advantages of the dual rate system in the trade under 
consideration in the light of need for the system, stating 
in conclusion, at p. 17: 


. . - The contract rate system is a necessary practice 
in this trade to secure the continuance of the conference; 
the frequency, dependability and stability of service; and 

e uniformity and stability of freight rates.’’ (Emphasis 
supplied.) 
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‘In 1948 in the U. S. District Court for the Southern Dis- 
trict of New York, Isbrandtsen sought to restrain the East- 
bound and Westbound North Atlantic conferences from in- 
stituting a dual rate system and to set aside orders of the 
Maritime Commission which approved the basic agreements 
of those conferences, insofar as approval of the agreements 
authorized institution of dual rate systems. The injunction 
was granted conditioned on Isbrandtsen’s diligent presenta- 
tion before the commission of a complaint challenging the 
validity of the agreements. Isbrandtsen Co., Inc. v. United 
States et al., 81 F. Supp. 544 (S.D.N.Y. 1948), appeal dis- 
missed sub nom. 4/S J. Ludwig Mowinckels Rederi v. 
Isbrandtsen Co., Inc., 336 U.S. 941 (1949). In spite of the 
granting of the injunction, however, the Court’s language, 
at p. 546, is significant in view of arguments directed to the 
Court by Isbrandtsen, urging that the system is illegal per 
se: 


‘Tt may be that the ‘exclusive patronage’ provisions are 


prohibited by 46 U.S.C.A. § 812? and that the Commission is 
powerless to approve such provisions under 46 U.S.C.A. 
§ 814. Very considerable doubt upon such a Se is 
thrown by Swayne & Hoyt, Ltd., v. U. S., 1937, 300 S. 
997, 306, 307 and note 3, 57 S. Ct. 478, 81 L. Ed. 659, and by 
the legislative history of the statute, H.R. Doc. No. 805, 
63rd Cong., 2nd Sess., 1914, 287 -292. 


‘<2 Section 14 of the Shipping Act, 46 U.S.C.A. § 812, 
prohibits deferred rebates and retaliation by discrimi- 
nating or unfair methods against a shipper because 
such shipper has patronized any other carrier.”’ 

Isbrandtsen thereafter filed a complaint with the Mari- 
time Commission, seeking a declaration of unlawfulness 
under sections 14 and 15 of so much of the respondent’s 
basic agreements as purported to authorize institution of 
‘dual rate systems. The complaint was heard by this Board, 
in its capacity as successor to the Maritime Commission, 
and the decision thereon reported in Isbrandtsen Co. Vv. 
North Atlantic Continental Freight Conference et al., 3 
“FMB. 235 (1950). The Board dismissed the complaint, 
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finding (1) that the dual rate system is not illegal per se 
under section 14(3) or other sections of the act and (2) 
that the particular dual rate systems sought to be employed 
were not unfair or unjustly discriminatory, in violation of 
the act or detrimental to the commerce of the United States. 


Isbrandtsen’s appeal from the Board’s order was 
sustained in Isbrandtsen v. United States, 96 F. Supp. 883 
(S.D.N.Y. 1951), affirmed by an equally divided court sub 
nom., 4/S F. Ludwig M owinckels Rederi v. Isbrandtsen Co., 
349 U.S. 950 (1952). It should be noted, however, that 
Isbrandtsen, as well as intervener U. S. Department of 
Agriculture urged that the dual rate system is inherently 
discriminatory and retaliatory in violation of section 14(3) 
of the act and for that reason, among others, could not be 
approved by the Maritime Commission (Board) under 
section 15 of the act. The District Court refused to find the 
system unlawful per se in spite of the specific request. The 
court issued a permanent injunction, however, on the ground 
that the Board had erred in approving a system of dual 
rates as not unjustly discriminatory and unfair in the face 
of an implicit finding that the differential or spread between 
contract and non-contract rates had been arbitrarily arrived 


at. 


On July 31, 1952, the Board served notice of its intention 
of adopting a procedural rule governing the initiation or 
modification of dual rate systems by conferences.” 


Thereafter, on September 4, 1952, the North Atlantic 
Continental Freight Conference advised the Board of its 
intention of instituting a dual rate system, effective October 
1, 1952.”. 

The rulemaking proceeding resulted in promulgation of General 
Order 76. 


= Altho ht Conference initially 
ding deter- 


at the Board. ontract FR 
tinental Freight Conference et al., 4 F.M.B. 98 (1952). 
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The Board thereafter commenced an investigation to de- 
termine whether the differential between contract and non- 
contract rates was unjustly discriminatory and in violation 
of the act. That investigation was discontinued by order of 
the Board following its report in Contract Rates—North 
Atlantic Continental Freight Conference, 4 F.M.B. 355 
(1954), in which the differential between contract and non- 
contract rates was found on the facts to be not arbitrary or 
unreasonable nor unjustly discriminatory, nor in violation 
of the act. The decision did not constitute approval of the 
dual rate system in the trade in question, since other ques- 
tions were reserved for later determination. Subsequent to 
commencement of the investigation of the North Atlantic 
Continental Freight Conference’s proposed dual rates, the 
Board promulgated General Order 76. The General Order 
required submission of a statement, in applications for in- 
stitution of dual rate systems, informing the Board of the 
amount of the spread, the effective date, and reasons for the 
use of the system in the particular trade involved, as well 


as transmitting copies of the contract. Accordingly, in the 
North Atlantic case, the Board specifically required com- 
pliance with General Order 76, nothwithstanding the deci- 
sion, and reserved questions of per se unlawfulness of the 
system for determination in Docket No. 725, Secretary of 
‘Agriculture v. North Atlantic Continental Freight Con- 
ference, et al. 


In Far East Conference v. United States, 94 F. Supp. 900 
(D.N.J. 1951), rev’d. 342 U.S. 570 (1951), the Attorney Gen- 
eral brought an action to enjoin defendants from using a 
dual rate system. A motion to dismiss on the ground that 
the Federal Maritime Board had exclusive primary jurisdic- 
tion was denied by the District Court. The Supreme Court 
reversed the district court although it had been argued 
by the Attorney General that the Board is without power 
to approve the dual rate system. 


On December 24, 1952, this conference filed a statement 
under General Order 76 proposing to institute a dual rate 
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system. In protests against the proposed system Isbrandtsen 
and Justice requested a hearing, as well as suspension of 
the system pending completion of those hearings. The 
Board, by order dated January 21, 1953, granted hearing on 
the protests, but refused to suspend the institution of the 
system, stating that it did not appear that the differential 
between contract and non-contract rates was arbitrary, un- 
reasonable or unjustly discriminatory or that the initiation 
of the system would be unjustly discriminatory or unfair or 
detrimental to the commerce of the United States or would 
cause irreparable harm to Isbrandtsen. 


On petition of Isbrandtsen, the U. S. Court of Appeals 
for the District of Columbia granted a temporary stay of 
the Board’s order of January 21, 1953 and later issued a 
temporary injunction against so much of the order as pur- 
ported to approve institution of the dual rate system. The 
court thereafter set aside that much of the Board’s order 
and enjoined the conference from effectuating the system 
prior to specific Board approval, holding that an agreement 
to institute a dual rate system is beyond the scope of 
authority of a provision in a basic conference agreement 
authorizing fixing of rates and may not be effectuated 
prior to specific Board approval under section 15 of the 
act. Isbrandtsen Co., Inc. v. U. S., 211 F. 2d 51 (C.A.D.C. 
1954), cert. denied 347 U.S. 990 (1954). Thereafter this 
proceeding was instituted for the purpose of considering 
the merits of the conference’s application. 


It has been the view of our predecessors that, while the 
charging of different rates for similar cargoes identically 
destined is prima facie discriminatory, a difference in 
rates may be justified where made necessary by competitive 
conditions existing in the trade in which the carriers are 
engaged. It is significant that neither the courts nor our 
predecessors have ever honored contentions that the system 
is illegal per se. They have uniformly refusd to find that 
(a) the system is necessarily retaliatory within the mean- 
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ing of section 14(3) of the act; (b) assuming retaliation, 
any discrimination is forbidden by section 14(3) of the 
act; (c) the words ‘‘unjustly discriminatory’’ as employed 
in section 15 of the act are words of act forbidding any 
discrimination and therefore prohibit Board approval of 
dual rate systems under section 15 of the act; or (d) 
the words ‘‘unjustly discriminatory”’ in section 17 of the 
act and/or ‘‘undue or unreasonable preference or advan- 
tage’’ in section 16 of the act prohibit any difference in 
ocean transportation charges not based on cost or value 
of service and therefore preclude Board approval of dual 
rate systems under section 15 of the act. 


ALEXANDER REPORT 


Of particular persuasion to the conclusion that the dual 
rate system is not illegal per se is a footnoted remark of 
the Supreme Court in Swayne & Hoyt, Ltd.v. U.S. (supra), 
stating that the Alexander Committee did not condemn the 


dual rate system.”*> That committee recognized, from the 
extensive investigation undertaken, the underlying insta- 
bility of unregulated foreign commerce and the natural 
gravitation toward complete monopoly through elimination 
of weaker lines in recurring rate wars, agreements between 
carriers or consolidation of service under common owner- 
ship.” 

‘Recognizing that monopoly was unavoidable in any 
event, the committee rejected the possibility of permitting 
unrestricted competition and chose the conference system 
as the least objectionable type of shipping monopoly, where 
subject to effective government supervision and if purged 
of its most objectionable features. Those objectionable fea- 
tures prior to 1916 were, first, the secrecy surrounding 
agreements between carriers and, second, certain unfair 
competitive methods then employed by the unregulated con- 


® Swayne & Hoyt, Ltd. v. U. S., supra, at p. 307, footnote 3. 
™4 Alexander Report 416. 
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ferences. The committee recommended that the first objec- 
tion be met by requiring all conference agreements, under- 
standings, or arrangements to be filed with, and approved 
by a government regulatory body.% The second objection 
was met by a recommendation for legislation prohibiting 
specified unfair practices including fighting ships, deferred 
rebates, and retaliation against shippers.” The recom- 
mended prohibitions were adopted by Congress in section 
14 of the act. 


Although the committee recognized the dual rate system 
as an existing means of meeting non-conference competi- 
tion,”* the use of that system was not included among the 
unfair competitive methods itemized at p. 417 of the report 
and condemned in the committee’s legislative recommenda- 
tion. On the contrary, in its summary of disadvantages of 
shipping conferences and agreements as reported by wit- 
nesses before the Alexander Committee, the Alexander re- 
port distinguished the contract system from the deferred 
rebate system in the following manner: 


‘‘VII. That deferred rebate systems are objectionable 
and should be prohibited for the following reasons: 


1 By deferring the payment of the rebate until three or 
six months following the period to which the rebate applies 
ship owners effectively tie the merchants to a group of 
lines for successive periods. In this connection tt is argued 
that the ordinary contract system does not place the ship- 
per in the position of continual dependence that results 
from the deferred rebate system.’’ (Emphasis supplied.) 


While the foregoing distinction represents the testimony 
of witnesses before the committee, the committee’s later 
specific prohibition against deferred rebates, and the ab- 
sence of a specific prohibition against the use of ‘‘ordinary 
contract system’? in the committee’s recommendations indi- 


™*4 Alexander Report, 419, 420. 
*4 Alexander Report, 421. 
*4 Alexander Report, 290. 
4 Alexander Report, 307. 
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cates an adoption by the committee of the witnesses’ testi- 
mony in this respect. 


In support of the view that Congress intended, in the 
act, to prohibit only those practices specifically condemned, 
we offer the following testimony of Dr. Emory Johnson” 
in hearing on H.R. 14337: 


‘‘The theory in accordance with which the bill has been 
framed is that the law for the regulation of carriers by 
water shall state with precision what is required of carriers 
as regards their agreements, rates, and practices ... 


«he experience which the Interstate Commerce Com- 
mission has had in the regulation of carriers by rail shows 
the importance of including in an act, such as the one under 
consideration, a specific and detailed enumeration of the 
prohibitions and requirements imposed upon the carriers, 
and of the powers that may be exercised by the board in- 
trusted with the administration of the act. A law less 
definite than the one proposed would almost certainly lead 
to controversy and litigation . . . ae 


It is no answer to state that the dual rate system was 
not in existence at the time of issuance of the Alexander 
Report. The references in the Report to the contract sys- 
tem fully meet this argument. 


We see little merit in petitioners’ arguments that the 
judicial history of ‘‘unjust discrimination,’’ as revealed 
by decisions under section 2 of the Interstate Commerce Act 
(ICA) * and under section 90 of the English Railway 


= Dr. Emory R. Johnson, Professor of Transportation and Commerce, 
‘University of Pennsylvania, participated in drafting H.R. 14337. 


directly, by any spe- 
> demand, collect, OF 


the transmission 
than it charges, demands, collects, or receives from 
‘any other person or persons for doing for him or them a like and con- 
temporaneous service in the transportation or transmission of a like kind 
of traffic or message under substantially similar circumstances and con- 
‘ditions, such common carrier shall be deemed eeu of unjust discrimina- 
tion, which. is prohibited and declared to be ul.” 
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Clauses Consolidation Act of 1845 from which section 2 of 
the ICA was derived, makes unlawful any difference in 
rates charged to shippers for identical cargoes shipped 
over the same line for the same distance and under the 
same circumstances of carriage. If, as argued by peti- 
tioners, sections 14, 15 and 17 were indeed derived from 
comparable sections of the ICA in the same manner as 
section 16 of the act was patterned after section 3(1) of 
the ICA and section 2 of the English Railway and Canal 
Traffic Act of 1854, we would be influenced by that argu- 
ment. The Supreme Court in U. S. Navigation Co. v. 
Cunard (supra) indicated, at p. 481, that ‘‘ .. . the settled 
construction of the ... (ICA) must be applied to the... 
(Shipping Act, 1916) unless, in particular instances, there 
be something peculiar in the question under consideration, 
or dissimilarity in the terms of the act relating thereto, 
requiring a different conclusion.’’ (Emphasis supplied.) 


Section 2 of the ICA, however, has no counterpart in the 
act. Section 4 of H.R. 14337 contained language®™ strik- 
ingly similar to section 2 of the ICA, but that language 
was deleted from the later and ultimately enacted bill, 
H.R. 15455. In the hearing on H.R. 14337 in which this 
deletion was considered, a witness recommended :™ 


» Section 4, First, of H.R. 14337: 


“Sec. 4. That it shall be unlawful for any common carrier by water, 
or other person subject to this act, either directly or indirectly— 
“First. To charge, Semana or receive from any person or 


persons by any special rate, rebate, drawback, or other device a greater 
or less compensation for any service rendered or to be rendered in the 
transportation of passengers or property subject to the provisions of this 
act than it charges, demands, collects, or receives from any other person 
or persons for doing for him or them a like service in the transportation 
of a like kind of traffic under substantially similar circumstances and 
conditions: Provided, That nothing in this act shall prevent the carriage, 
storage, or handling of property free or at reduced rates for the United 
States, State, or municipal governments, or for charitable purposes, or 
to or from fairs and expositions for exhibition thereat, or the giving of 
reduced rates to ministers of religion, or to municipal governments for 
the transportation of indigent persons, or to inmates of the National 
homes or State homes for disabled volunteer soldiers, and of soldiers’ and 
sailors’ homes, including those about to enter and those returning home 
ane discharge, under arrangements with the board of managers of said 
omes. 


™ Hearings on H.R. 14337, 64th Cong., 1st Sess., at p. 136. 
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‘¢ We feel the first part of section 4 would be very 
difficult to act under and to advise upon, and that section b) 
embodies some matters that it is unnecessary, and there- 
fore undesirable, at this stage of the development of the 
American merchant marine, to incorporate in the act. In- 
stead of those sections we propose to redraft section 5 so 
as to include in it the substance of the matter of sections 
4 and 5 to the extent necessary to prevent injustice, if you 
conclude that you must have regulation. As the revised 
paragraph is short, perhaps I had better read it: 


‘See. 5. That whenever, after full hearings upon a sworn 
complaint, the board shall be of opinion that any rates or 
charges demanded, charged, or collected by any common 
carrier by water in foreign commerce are unjustly dis- 
criminatory between shippers or ports, or unjustly prejudi- 
cial to exporters of the United States as compared with 
their foreign competitors, the board is hereby empowered 
to alter the rates or charges demanded to the extent neces- 
sary to correct such unjust discrimination or prejudice, 
and to make an order that such carrier shall cease and 
desist from such unjust discrimination or prejudice.’ ”’ 
(Emphasis supplied.) 

The words ‘‘to the extent necessary to eliminate injus- 
tice’’ clearly reveal the intent of the redrafters of section 
5 to eliminate an absolute prohibition against discrimina- 
tions in favor of a prohibition against only those discrimi- 
nations which are unjust. 


‘The witness’ recommendations were, in part, adopted in 
ELR. 15455. While a revised section 5 was in substance fol- 
lowed in the first paragraph of section 18 of the bill (section 
17 of the act), section 4 of H.R. 14337 was not eliminated. 
That section was substantially adopted, with the notable 
exception of the first paragraph, objected to by the witness, 
in section 17 of H.R. 15455 (section 16 of the act).* 


Section 18 of H.R. 15455, based on the revised section 5 
hereinabove set out, was conspicuously silent on the subject 


_®Dr. Emory R. Johnson, who had assisted in drafting the bill, de- 
seribed section 4, First, of H.R. 14337, at p. 27 of the House of Repre- 
sentatives Hearings on that bill, as containing an “absolute prohibition” 
against “a rebate or a drawback on a rate.” 
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of special rates, into which category dual rates necessarily 
fall and bore little resemblance to section 2 of the ICA. We, 
therefore, consider decisions under section 2 of the ICA 
to be of no persuasion here. 


As stated herein and in our Report on Motion in Anglo 
Canadian Ship. Co., Ltd., et al. v. Mitsui, 4 F.M.B. 535 
(January 27, 1955), section 16 of the act was patterned 
after section 3(1)* of the ICA and section 2 of the (Eng- 
lish) Railway and Canal Traffic Act of 1854, both of which 
earlier provisions forbade granting to shippers any prefer- 
ence or advantage which is undue or unreasonable. 


In decisions under section 3(1) and 4 of the ICA, carrier 
competition has been considered a factor to be weighed in 
justification of a prima facie discrimination or preference. 
Eastern Central Motor Carriers Ass’n. v. United States, 
321 U.S. 194 (1944) ; Texas and Pacific Ry. v. United States, 
269 U.S. 627 (1933) ; I.C.C. v. Alabama-Midland Ry. Co., 
168 U.S. 144 (1897). 


In the Eastern Central case the Supreme Court reviewed 
a determination by the Interstate Commerce Commission 
(ICC) upheld by a District Court, that a minimum weight 
requirement for volume discount, not based on truckload 
capacity, was both unreasonable and unjustly discrimina- 
tory although the requirement was adopted by a motor car- 
rier in order to make its rates competitive with railroad 
rates. In reversing the lower court’s decision, the Supreme 
Court took the view that both competition and cost of 
operation are factors which must be taken into considera- 
tion in determining whether a discrimination or preference 
is unlawful. The case is particularly significant because 
® Section 3, par. (1) 
“Undue preferences or prejudices prohibited. It shall be unlawful for 
any common carrier subject to the provisions of this chapter to make or 
ive any undue or unreasonable preference or advantage to any particu- 
ar person, company, firm, corporation, or locality, or any particular 
description of traffic, in any respect whatsoever, or to subject any par- 
ticular person, company, firm, corporation, or locality, or any particular 


description of traffic, to any undue or unreasonable prejudice or disad- 
vantage in any respect whatsoever.” 
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of its recognition of two considerations. First, it recog- 
nized that principles evolved in the regulation of railroads 
in competition only with other railroads have a limited 
applicability to circumstances where different modes of 
transportation are in competition with each other. Second, 


it recognized the inseparability of the ICC’s dual function 
of regulator and coordinator. 


The problems presented to the Supreme Court in the 
Eastern Central case are highly analogous to the instant 
problem. While ratemaking has been closely tied to cost 
factors generally, those cost factors are substantially alike 
to all domestic carriers within an industry. Where cost 
factors differed between rail carriers and motor carriers 
and a motor carrier based its rates on competitive consider- 
ations, the Supreme Court refused to base its decision as 
to the reasonableness of those rates on cost factors alone. 
In water transportation in foreign commerce, cost factors 
likewise vary between carriers of different national regis- 
try. Obviously the differences in costs of operation require 
carriers to take competition, as well as costs of operation, 
into consideration in fixing rates. 


We consider dual rate contracts to be, in nature, highly 
analogous to volume discounts; although a shipper does 
not promise to ship a specific amount of cargo, the expres- 
sion of his obligation in terms of percentages gives the 
conference lines as great an assurance of a basic core of 
cargo on which to rely in planning future vessel require- 
ments as that which would result from a promise to ship 
a specific amount of cargo within a given period. The 
parties contract with awareness of the past and probable 
future needs of the shippers and those needs are identical, 
whether or not specified. Further, the volume discount 
nature of the dual rate contract is free from the discrimina- 
tion in volume contracts contemplated in section 14, Fourth, 
of the act since the identical discount is available to all 
shippers, large or small. It was this type of contract which 
our predecessor, in the Eden Mining case (supra) took 
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pains to distinguish in condemning a particular dual rate 
system. 


But even if we should assume that dual rate contracts 
are not assured volume discounts and if we should assume 
that such contracts would be violative of the principles of 
the ICA, we nevertheless must consider decisions under 
section 2 of the ICA inapplicable here. Problems relating 
to foreign commerce, as hereinbefore discussed in con- 
nection with Gulf Intercoastal Rates and Swayne & Hoyt 
et al. v. United States, create a peculiar difference in the 
questions to be considered, within the meaning of U. S. 
Navigation Co. v. Cunard ( supra); for regulation of rates 
in domestic commerce, or the ability to regulate such rates, 
dispels the need for offsetting competitive ratemaking 
measures. 


By the Transportation Act of 1920, the ICC was granted 
the power ‘‘so to fix rates as to keep in competitive balance 
the various types of carrier and to prevent ruinous rate 
wars between them.’’ New York v. United States, 331 U.S. 
984, 348 (1947). No power to fix rates in foreign commerce 
was granted to this Board. Further, unlike domestic trans- 
portation, where a certificate of convenience and necessity 
must be obtained by a new carrier prior to entry into a 
service, ocean carriers are entirely free to enter any field 
of competition. These peculiar differences between domes- 
tic and foreign transportation render inapplicable certain 
principles enunciated under the ICA in connection with 
domestic transportation, particularly where concerned with 
problems relating to one mode of transportation alone. 


Section 14(3) 


Petitioners further argue that the Board has no authority 
to approve a dual rate system under section 15 of the act, 
since such systems are necessarily unlawful under section 
14(3) of the act. They argue, first, that the dual rate sys- 
tem is necessarily retaliatory against non-signing shippers, 
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and, second, that the absence of the modifying word ‘‘un- 
justly’? preceding the word ‘‘discriminatory’’? makes un- 
lawful any retaliation by discriminatory methods and not 
merely those methods which are ‘‘onjustly discrimina- 
tory.’’ As to the first argument, we cannot improve on an 
answer previously made to this contention in Isbrandtsen 
Co. v. North Atlantic Continental Freight Conference et al., 
3 F.M.B. 235, 242 (1950), where it was said: 


« . . ™o retaliate is defined in Webster’s New Inter- 
national Dictionary, 1945 Unabridged Edition, as ‘to return 
like for like’ or ‘evil for evil’. Retaliation perhaps con- 
notes the idea of vengeance .. . We cannot view the adop- 
tion of the dual rate system or the charging of a higher 
rate to a shipper who voluntarily declines to give his exclu- 
sive patronage as a ‘retaliation’. The higher rate cannot 
be said to be charged as a retaliation for ‘ patronizing any 
other carrier.’ It is charged because the shipper does not 
sign the contract, regardless of whether or not he patron- 
izes any other carrier. A non-signing shipper who does 
not patronize a non-conference carrier is treated as harshly 
as a non-signing shipper who ships partially or exclusively 
with such a carrier.”’ 

The second argument is equally untenable.* As stated 
in U. S. v. Wells Fargo Express Co., 161 Fed. 606, 610 
(1908), ‘‘It is difficult to conceive of the terms ‘discrimina- 
tion’, ‘prejudice’ or ‘disadvantage’ as not associated with 
what is unjust, unreasonable or undue.”’ 


From the administrative precedents and judicial deci- 
sions hereinbefore discussed and from the legislative his- 
tory of the act, we necessarily conclude that the dual rate 
system is not in itself unlawful. The lawfulness or unlaw- 
fulness of a particular dual rate system depends directly 
on the facts adduced in a hearing on the merits of the 
use of that system in the particular trade and is judged 
by the standards announced by the Supreme Court in 


'™ Assuming as argued by Isbrandtsen that the phrase “unjust dis- 


crimination” appearing in sections 15 and 17 of the act renders dual 
rate systems illegal per se, this argument is totally unnecessary. 
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Swayne & Hoyt v. United States (supra), repeated here 
for emphasis: 


‘In determining whether the present discrimination was 
undue or unreasonable the Secretary was called upon to 
ascertain whether its effect was to exclude other carriers 
from the traffic, and if so, whether .. . it operated to secure 
stability of rates with consequent stability of service, and 
so far as either effect was found to ensue, to weigh the dis- 
advantages of the former against the advantages of the 
latter.”’ 


We construe this language, as have our predecessors, as 
requiring us to consider the reasonableness of the prima 
facie discrimination® against shippers inherent in dual 
rate systems in the light of the necessity for that discrimi- 
nation in order to effectuate the Congressional plan for 
shipping in the foreign commerce of the United States. As 
previously indicated herein Congress chose the controlled 
monopoly of the conference system over the alternative of 
the uncontrolled monopoly naturally resulting from un- 


regulated cutthroat competition among ocean carriers.** In 
Swayne & Hoyt v. United States (supra), the Supreme 
Court recognized necessity for the use of a ‘‘dual rate sys- 
tem’’ in order to assure the continued benefits of a regu- 
lated conference system as a standard for determining the 
reasonableness or justice of the prima facie discrimination 
resulting therefrom, in stating at p. 305: 


‘¢ |. . We think there was evidence from which the Secre- 
tary could reasonably conclude that there was little need 
for a contract rate system to assure stability of service.’’ 
(Emphasis supplied.) 

It is inconceivable that Congress in selecting a regulated 
conference system in preference to unregulated cutthroat 
competition, would have outlawed a system which in many 
cases is the sole method by which a conference may retain 
a sufficient amount of cargo to assure its continued exist- 


= Swayne & Hoyt v. United States (supra) at p. 303. 
™ See discussion in 4 Alexander Report, 417-421. 














60 


ence. To state that Congress implicitly condemned the dual 
rate system is to credit Congress with legalizing a confer- 
ence system without means of self-protection against rate- 
cutting independent competitors and with little hope of 
survival. 


Obviously Congress did not intend to allow ocean ship- 
ping to gravitate into the unregulated monopolistic state 
sought through the act to be avoided. Such an incongruous 
result is clearly possible however, if we assume that con- 
ferences may not in any circumstances employ dual rates 
as protection against non-conference competition. 


We conclude that the dual rate system is, in itself, lawful, 
and does not require our disapproval unless, under the facts 
adduced in a particular case, the system would be unjustly 
discriminatory and unfair as between carriers, shippers, 
exporters, importers, or ports, or between exporters from 
the United States and their foreign competitors, would op- 
erate to the detriment of the commerce of the United States, 
or would be in violation of the act. 


Tn the matter specifically before us, the conference’s Gen- 
eral Order 76 filing raises two issues of fact, viz: (1) Is the 
initiation of a dual rate system necessary or required, as & 
competitive measure, to insure or restore stability of rates 
and service to shippers in the trade and (2) assuming an 
affirmative determination of the first question, is the dif- 
ferential or spread reasonable, judged by its probable effect 
on shippers*’ and on the competitive position of the inde- 
pendent carrier, Tsbrandtsen? 


‘We consider the inauguration of a dual rate system to be 
a necessary competitive measure to offset the effect of non- 
conference competition in this trade. Non-Japanese con- 
ference carriers who, in 1949, carried 88 percent of the total 
liner cargo moving in the trade, have seen their participation 
in the total traffic reduced to 29 percent in 1952 because of 


” * The term “shippers” for the purpose of this report includes exporters, 
importers, or others who may control shipments in this trade. 
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the severe rate-cutting competition of Isbrandtsen and be- 
cause of the resumed operations of Japanese carriers. In 
the same year Isbrandtsen and Japanese-flag lines carried 
26 percent and 49 percent respectively of the total liner 
cargo in the trade. In that year, the last full year under 
closed rate conditions and the first year of full renewed 
participation by Japanese-flag carriers, seven 38 conference, 
non-Japanese lines collectively carried less cargo on 132 
sailings than did Isbrandtsen on 24 sailings, despite the fact 
that Isbrandtsen did not serve the entire range of ports of 
discharge in this trade and did not offer reefer space or 
special silk lockers, as did many of the conference vessels.” 


Institution of a dual rate system would have little effect 
on the overtonnaged conditions of the trade. Conversely, 
a reduction in the amount of conference sailings or other 
solution to the overtonnaging problem would not mitigate 
the conference’s need to meet the competition of Isbrandtsen 
in order to obtain for its members a greater participation in 
the cargo moving in the trade. Indications that Isbrandtsen, 
prior to opening of rates by the conference, had planned to 
increase its service to three sailings or perhaps four sailings 
per month leads to the inevitable conclusion that under 
closed single rates, Isbrandtsen’s participation in the trade 
would be still further increased, most probably at the ex- 
pense of the non-Japanese conference lines who do not enjoy 
as an offsetting factor the nationalistic preference of Japa- 
nese shippers. 


The dual rate system by creating a basic core of cargo on 
which the conference can rely for the period of the contracts, 
will eliminate, for that period, the pressure on conference 
lines to reduce rates to meet Isbrandtsen’s lower rate com- 
petition and will thereby create greater stability of rates and 


* Excluding the West-bound service of APL and the Gulf coast service 
of Lykes. 


"In this regard, we note that Isbrandtsen’s lack of reefer space or 
silk lockers is voluntary, and that Isbrandtsen has published rates for 
the carriage of silk and silk products in this trade. 
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service, facilitate forward trading by shippers, and decrease 
the threat of rate wars. 


Generally, we consider the 914 percent spread between 
contract and non-contract rates to be reasonable, with minor 
exceptions as hereinafter noted. The spread is, as to those 
commodities capable of being carried by both Isbrandtsen 
and conference vessels, large enough to furnish protection 
to the conference lines against inducements to shippers of- 
fered by Isbrandtsen and small enough to enable Isbrandtsen 
to remain competitive with the conference. While we find it 
probable that Isbrandtsen will retain 10 percent or more of 
the cargo moving in the trade as against the 26 percent 
earried by it in 1952, yet when compared with the lesser 
average percentage which will be enjoyed by the conference 
lines, Isbrandtsen’s 10 percent would be at least an equit- 
able share of the trade. The increased share of cargo which 
will be received by the conference will more than offset any 
loss of revenue attributable to the 914 percent discount and 
will result in reducing fixed unit transportation costs. The 
cost reduction in turn may result in benefit to both contract 
and non-contract shippers by enabling the conference lines 
to reduce freight rates to all shippers. 


While dissatisfaction has been voiced by several shippers 
as to some effects of the spread, shippers generally viewed 
the spread as not unreasonable. 


While a shipper has urged that the spread is too high on 
commodities of low value in that the 944 percent differential 
on those comodities may represent a shipper’s margin of 
profit, of those commodities, only Chirstmas tree ornaments, 
porcelain, and some bamboo ware were identified, and no 
alternative spread was suggested. Further, as stated, the 
shipper indicated that a lower spread on such commodities, 
while desirable, is totally impractical and does not render 
an overall spread of 9% percent unfair or unreasonable. 


| The fact that Isbrandtsen vessels in this trade discharge 
only at U. S. North Atlantic ports and do not also call at 
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U.S. Gulf ports is not of itself overly coercive of and unfair 
to those shippers who require service to both coasts. First, 
such shippers could reduce overall shipping costs, in the 
absence of a preponderantly greater volume of cargo to the 
Gulf, by shipping via Isbrandtsen vessels to North Atlantic 
ports and via conference vessels, at non-contract rates, to 
Gulf ports. While it is true that in such circumstances the 
non-signing shipper might be at a competitive disadvantage 
on Gulf shipments, assuming that ocean transportation costs 
are a significant part of the landed value of the items 
shipped, yet, on the cargo moving to North Atlantic ports 
the contract shipper would be at a greater competitive dis- 
advantage as compared with a non-signing shipper who en- 
joys the customary lower rates of the independent carrier. 
To realize that the preponderant volume“ of cargo in the 
conference trade moves to North Atlantic ports rather than 
to Gulf ports is to recognize the insignificance of any coer- 
cion that might be effected on non-signing shippers by the 
dual rate system here proposed. Further, there can be no 
doubt that the Atlantic and Gulf coasts are competitive for 
the trade of overland points. Inland Waterways Corp. v. 
Certain Freight Companies, 1 U.S.M.C. 653 (1937) ; In the 
Matter of Agreement No. 6510, 1 U.S.M.C. 775 (1938); 2 
U.S.M.C. 22 (1939); Johnson & Huebner, Principles of 
Ocean Transportation, pp. 126, 127 (1929). 


We find no coercion on those shippers who require more 
frequent service than Isbrandtsen’s fortnightly sailings in 
view of Isbrandtsen’s announcement, prior to the rate war, 
of a proposed substantial increase in frequency of its 
service. 


We find no need, however, for any spread on reefer cargo 
since, as stated, Isbrandtsen vessels are not equipped with 
refrigerated space and are not, therefore, competitive with 
conference vessels for reefer cargo. 


“ An illustrative period of record indicates that Atlantic carryi 
outnumber Gulf carryings by an approximate 10 to 1 ratio. cones 
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‘As hereinabove indicated, we do not consider the spread 
or the system to be unjustly discriminatory or unfair as be- 
tween carriers. Isbrandtsen argues that the system and the 
914 percent spread between contract and non-contract rates 
are not measures necessary to meet Isbrandtsen’s competi- 
tion and thus are unreasonable. This is true, it is urged, 
because the conference is able through periodic uniform rate 
reductions to eliminate Isbrandtsen as a competitor without 
the necessity for institution of dual rates. We are unim- 
pressed with this argument; even assuming that the con- 
ference’s more cumbersome rate-making processes are 
adaptable to such a method of competition, success in elimi- 
nating Isbrandtsen through this type of rate warfare would 
be accomplished at the price of simultaneous elimination of 
those American-flag lines, present or potential, whose oper- 
ating costs parallel those of Isbrandtsen. Such a result 
would be repugnant to the ultimate purposes stated in the 
title of the act which include ‘‘the purpose of encouraging, 
developing, and creating a naval auxiliary and naval reserve 
and a merchant marine to meet the requirements of the 
commerce of the United States with . . . foreign countries.”’ 
The dual rate system here, on the other hand, is consistent 
with that purpose. The spread between contract and non- 
contract rates in the proposed system, based in part on the 
percentage by which Isbrandtsen most frequently under- 
quotes conference tariff rates will reasonably enable the con- 
ference to meet Isbrandtsen’s competition without, as in the 
method of uniform conference rate reduction preferred by 
Isbrandtsen, eliminating a single American carrier from 
the trade. 


“The dual rate system here proposed will not result in 
detriment to commerce of the United States. The system 
will decrease the probability of rate wars and their dis- 
astrous consequences in this trade and will benefit shippers 
by tending to insure a greater measure of stability of rates 
than has heretofore existed in the postwar period. While 
Isbrandtsen’s share of the traffic may, as stated, be reduced, 





65 


we do not anticipate that such increase in conference con- 
trolled traffic will result in the traditional evils associated 
with monopoly. The continued participation of Isbrandtsen 
in the trade, as well as the existence of strong shipper or- 
ganizations, stand as a strong deterrent against exorbitant 
freight rates and other objectionable monopolistic practices. 
In any event this Board has full power over those rates of 
conference carriers in foreign commerce which are detri- 
mental to the commerce of the United States. 


Various of the provisions of the contract form proposed 
for use in this trade require particular examination, for as 
hereinbefore indicated, shipper witnesses in this proceeding 
were unfamiliar with the contract and had not been con- 
sulted by the conference in its preparation. 


We consider articles 1 and 6 of the form contract to be 
unacceptable as presently drafted despite the conference 
explanation that article 6 constitutes a modification of ar- 
ticle 1 and is controlling over the earlier provision. The two 
articles under any construction are objectionable, because as 
drafted the receiver under the f.o.b., f.a.s. shipments may 
obtain contract rates so long as he patronizes exclusively 
conference vessels but once he ships non-conference, he may 
not thereafter receive contract rates. This provision is ob- 
jectionable because such a receiver obtains the benefits of 
contract rates without signing a shipper contract whereas 
all other non-signers are charged the full non-contract tariff 
rates and, therefore, unlike treatment is being accorded non- 
signers. Such f.o.b. receiver should receive contract rates 
only if he is a contract signatory. 


We approve the contract form insofar as it purports to 
cover cif. and c. & f. sales. Except as stated below, we dis- 
approve the contract form insofar as it purports to cover 
f.o.b. or f.a.s. sales. Irrespective of the terms of the sales 
agreement, in any instance where the contract signer ap- 
pears as shipper in the bill of lading, such fact alone auto- 
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matically requires that the shipment move on conference 
vessels. In the situation where the contract signer appears 
as shipper in the bill of lading, it is no mere matter of form 
to say he is the shipper in fact. Inc. & f. or cif. sales the 
problem does not arise, because there the contract signer is 
in fact the shipper, but in f.o.b. or f.a.s. sales we deem it un- 
desirable to have the answer to this problem turn on the 
complicated questions of law as to risk of loss or when title 
passes in determining when a given shipment is or is not 
covered by the shipper’s agreement. We deem it highly de- 
sirable that simple tests and standards be applicable. 


To this end we consider that the contract should indicate 
that the person indicated as shipper in the ocean bill of 
lading shall be deemed to be the shipper. We do not intend, 
however, to preclude shipment by an exporter as agent for 
the buyer, where the exporter only renders assistance at the 
buyer’s request and expense, in obtaining the documents re- 
quired for purposes of exportation. 


The significance of articles 1 and 6 is readily apparent 
when it is realized that over 70 percent of the liner cargo 
in this trade moves under f.o.b. (or f.a.s.) terms. 


In this regard it will readily be recognized that participa- 
tion by Isbrandtsen in this trade greater than that antici- 
pated by the parties must be forecast, in view of the freedom 
of the Japanese exporter to sell and ship under f.0.b. terms. 


_ Article 3 incorporates all rules, regulations, terms and 
conditions in the conference tariff, although such provisions 
have not been submitted to us along with the conference 
General Order 76 statement. We will forbid the incorpora- 
tion of any such provisions which, without our approval, 
(a) may operate directly or indirectly to change the amount 
of the spread, or (b) to impose on contract shippers addi- 
tional requirements not imposed on non-contract shippers. 


In article 5, fifty percent of the amount of freight which 
the shipper would have paid if a given shipment moved via 
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conference vessel is recoverable by the conference as liqui- 
dated damages in the event of shipper breach by patronizing 
a non-conference carrier. While there is no corresponding 
provision for liquidated damages to be paid in the event of 
carrier failure to provide adequate service, in our opinion, 
no such provision is necessary. The failure to specify the 
amount of damages in such circumstances is, in our view, 
nothing more than a recognition by the parties that damages 
may readily be ascertained, in the event of conference 
breach, on submission of the matter to arbitration, in ac- 
cordance with article 10. 


While a prominent shipper group recommended that 
liquidated damages in the event of shipper breach be limited 
to 20 percent of the freight which would have been earned, 
we have no basis for finding that a 50 percent payment would 
be a penalty, rather than an assessment of liquidated dam- 
ages, since we have not been sufficiently apprised here of 
the relationship between dead freight and tariff ra 


te 
In summary: Le 


Applying the tests of Swayne & Hoyt, Ltd. v. United 
States (supra) and balancing the foreseeable advantages of 
the proposed dual rate system against the foreseeable disad- 
vantages, we find that the prima facie discrimination against 
shippers and the increased tendency toward monopoly of 
service are outweighed by the benefits to be derived from the 
system. Those advantages we find to be (a) greater stability 
and uniformity of rates than has existed since the outbreak 
of the rate war, and the resultant benefit to shippers and re- 
ceivers in this trade, (b) the ability of the conference car- 
riers through reduced unit transportation costs to provide 
lower rates to all shippers and/or to put improved, more 
efficient tonnage on berth. While the possible reduced 
utilization of Isbrandtsen’s services by shippers is, to some 
extent, disadvantageous to the efforts of shippers to have 
rates maintained at a reasonably low level, yet the continued 
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existence of Isbrandtsen as an effective competitor and the 
existence of strong shipper groups insures conference con- 
sideration of shipper needs and desires. In this regard, it 
must be noted, that Isbrandtsen’s participation in this 
trade, prior to the outbreak of the rate war, had little practi- 
cal effect on the level of rates, since conference rate in- 
creases were consistently followed by Isbrandtsen rate in- 
creases. This phenomenon is largely explained by the fact 
that the conference, however keenly aware of Isbrandtsen’s 
rate competition, avoided rate reductions until March 1953 
in the hopes that a rate war, by uniform rate reductions or 
by open rates, could be avoided by institution of a dual rate 
system. Put otherwise, the conference, by failing to reduce 
rates uniformly ,elected to realize high revenues from a 
lesser amount of cargo over lower revenues from a greater 
amount. The economic pressure to reduce rates, however, 
remained. 
Aside from their opposition to the proposal to initiate 
dual rates, interveners have argued that the relationship be- 
tween the conference and the Trans-Pacific Freight Confer- 
‘ence of Japan has amounted to effectuation of an unap- 
proved agreement between carriers in violation of section 
15 of the act. While it is true that identical actions have 
been taken at similar times, that the conferences meet at 
the same address, and that the membership for the greater 
‘part is common, we have been presented with no evidence 
tending to show the existence of any agreement, express or 
implied, which, while unapproved, falls within the prohibi- 
tions of section 19. 


The conference has not considered its General Order 76 
‘filing as a filing for approval under section 15 of the act. 
“The statement was filed, however, prior to the decision of 
‘the Court of Appeals for the District of Columbia Circuit 

in Isbrandtsen Co., Inc. v. United States et al., 211 F. 2d 
51 (1954) where that court held that the agreement of this 
conference to initiate a dual rate system had never received 
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our approval or the approval of our predecessors. For this 
reason we must consider nunc pro tunc the statement to be 
a filing for approval under section 15 of the act. To hold 
otherwise would be to treat this entire proceeding as a 
nullity. 

We find: 


(a) The application of the conference to initiate a dual 
rate system on non-refrigerated cargo to move in the trade 
from Japan, Korea, and Okinawa to United States North 
Atlantic Coast and Gulf ports is approved, since we have 
not found the proposed system to be unjustly discriminatory 
or unfair as between carriers, shippers, exporters, import- 
ers or ports, or between exporters from the United States 
and their foreign competitors, likely to operate to the detri- 
ment of the commerce of the United States, or in violation 
of the act. The approval granted is contingent on conference 
amendment of the proposed agreement with shippers to con- 
form with our opinion herein. 


(b) The conference proposal to charge dual rates on re- 
frigerated cargo moving in the trade between Japan, Korea 
and Okinawa to United States Gulf coast and Atlantic coast 
ports is disapproved as unjustly discriminatory and unfair 
as between shippers. 

(c) No agreement between this conference and the Trans- 
Pacific Freight Conference of Japan in violation of section 
15 of the act has been established. 


Our approval of the conference’s application to institute 
a dual rate system in this trade is effective commencing on 


January 1, 1956. 
A. J. Williams 


Secretary 


December 12, 1955 
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RULE 236 OF GENERAL ORDER 76 


(Title 46-Shipping-Chapter Il-Federal Maritime Board, 
Maritime Administration, Department of Commerce-Part 
236-Steamship Conferences Using Contract/Non-Contract 
Rates-Code of Federal Regulations.) 


Whereas, the Federal Maritime Board published in the 
Federal Register on July 31, 1952 (17 F. R. 7020) a notice 
of proposed rule of procedure pertaining to the use of 
contract/non-contract rates by steamship conferences to 
become effective as of a date to be specified in such rule if 
adopted by the Board; and 


Whereas, the Board granted interested parties an oppor- 
tunity to submit written statements and comments on said 
rule within 30 days of the publication of said notice, and 
thereafter at the request of interested parties extended the 
time therefor until September 19, 1952; and 


‘Whereas, the Board granted interested parties, at their 


request, an opportunity to be heard at an oral argument 
before the Board on October 16, 1952; and 


Whereas, after consideration of the written statements 
and comments submitted and oral argument as aforesaid, 
and in the light thereof, the Board has adopted the rule 
of procedure hereinafter set forth; and 


‘Whereas, in view of the time and opportunity to be heard 
afforded all interested parties, and the necessity for prompt 
and uniform treatment of steamship conferences using con- 
tract/non-contract rates, the Board finds that it is in the 
public interest to make said rule effective upon the publica- 
tion thereof. 


‘Now, therefore, it is hereby ordered, that pursuant to 
section 15 of the Shipping Act, 1916 (46 U.S.C. 814), sec- 
tion 204 of the Merchant Marine Act, 1936, as amended 
(46 U.S.C. 1114), and sections 3 and 4 of the Administrative 


Procedure Act (5 U.S.C. 1002, 1003), the following rule of 
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procedure shall be effective as of the date of publication in 
the Federal Register: 


1. Steamship freight conferences having in effect con- 
tract/non-contract rates on the effective date of this rule 
shall file with the Federal Maritime Board within 90 days 
after the effective date of this rule a statement containing: 


(a) The date when contract/non-contract rates were first 
established by the conference ; 


(b) The amount of the spread or differential between 
current contract/non-contract rates stated in terms of per- 
centages or dollars and cents; 


(c) The reasons for the use of the current contract/non- 
contract rates in the particular trade involved, and the 
basis for the current spread or differential between such 
rates; and 


(d) Copies of the form of all contracts pertaining to 
such current rates. 


2. Steamship freight conferences now or hereafter hav- 
ing in effect contract/non-contract rates shall file with the 
Federal Maritime Board at least 30 days prior to initiating 
any increase in the spread or differential between such 
rates, a statement containing: 


(a) The amount of increase in the spread or differential 
and the total proposed spread or differential in terms of 
percentages or dollars and cents; 


(b) The effective date; 


(c) The reasons for the increase in the spread or differ- 
ential; and 


(d) Copies of the form of any changed contract provi- 
sions relating to such increase in spread or differential. 


As used in this paragraph 2, an ‘‘increase in the spread 
or differential’’ shall be deemed only to mean an increase 
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in the percentage of a spread or differential between rates 
if such spread or differential has been established in terms 
of percentages, or an increase in the dollars and cents 
amount of the spread or differential if such spread or 
differential has been established in terms of dollars and 
cents. 


3. Steamship freight conferences proposing to establish 
contract/non-contract rates to become effective after the 
effective date of this rule shall file with the Federal Mari- 
time Board at least 30 days prior to the initiation of such 
rates, a statement containing: 


(a) The amount of the spread or differential in terms of 
percentages or dollars and cents; 


(b) The effective date; 


(ce) The reasons for the use of contract/non-contract 
rates in the particular trade involved, and the basis for the 
spread or differential between such rates; and 


(a) Copies of the form of all contracts pertaining 
thereto. 


Contract/non-contract rates for a commodity as to which 
such rates have previously been in effect and discontinued 
shall not be deemed to be newly established contract/non- 
contract rates within the meaning of this paragraph 3 if 
such contract/non-contract rates are again made effective 
by the conference without increase in spread or differential 
and within 12 months after discontinuance. 


4, Upon a showing of good and sufficient cause, the time 
within which to file the foregomg statements may be 
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shortened or extended, or such other action taken with 
respect thereto, as the Board may consider to be in the pub- 
lic interest and not detrimental to the commerce of the 
United States. 


[A copy of the Excluswe Patronage Contract was at- 
tached to the Petition for Review. It is printed herein as 
Exhibit J attached to the Statement of the Conference filed 
under General Order 76.] 


Order 


At a Session of the FEDERAL MARITIME BOARD, 
held at its office in Washington, D. C., on the 20th day of 
December A.D. 1955. 


No. 730 


Iw THE MaTTER OF THE STATEMENT OF JAPAN-ATLANTIC AND 
Guur Freight CoNnFERENCE Firep UnpER GENERAL 
Orper 76 


This case being at issue and having been duly heard and 
submitted by the parties and full investigation of the mat- 
ter and things having been had and the Board on December 
12, 1955, having made and entered of record a report stating 
its decision and conclusions thereon, which report is hereby 
referred to and made a part hereof; 


It:ts ordered, That the Agreement embodied in and con- 
stituted by the aforesaid Statement filed by the Japan- 
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Atlantic and Gulf Freight Conference as aforesaid, be, and 
the same is hereby, in all respects, approved under the pro- 
visions of section 15 of the Shipping Act, 1916, as amended, 
excepting that said contract system shall not apply to ship- 
ments which are made on an F.O.B., F.AS., or ex godown 
basis or to the transportation of cargoes in refrigerated 
compartments; and to that end; 


It is further ordered, That as a part of the said contract 
system, the shipper’s contract to be employed by said 
Japan-Atlantic and Gulf Freight Conference shall be in 
the form of Exhibit J attached to and constituting a part of 
the aforesaid Statement, modified as follows: 


A. Article 1 thereof shall be modified to read as follows: 


<1) The Shipper agrees to forward or to cause to be 
forwarded by vessels of the Carriers all shipments, other 
than cargoes to be transported in refrigerated compart- 
ments (reefer cargo), made directly or indirectly by him, 
his agents, subsidiaries, associated or parent companies, 
from Japan, Korea and Okinawa to United States Gulf 
ports and Atlantic Coast ports of North America, whether 
such shipments are made C.LF., or C. & F.; provided, that 
for all purposes of this agreement, the person indicated as 
shipper in any ocean bill of lading shall be deemed to be 
the shipper of the goods described in the bill of lading.”’ 


B. Article 3 shall be stricken therefrom. 
C. Article 6 shall be stricken therefrom. 


D. The remaining paragraphs shall be numbered consecu- 
tively, and 3 


It is further ordered, That the approval hereby granted 
shall be effective January 1, 1956, at 12:00 noon Eastern 
Standard Time. : 


By the Board. 
| A. J. Williams 
Secretary 
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Order 


At a Session of the FEDERAL MARITIME BOARD, 
held at its offices in Washington, D. C., on the 10th day of 
January A.D. 1956 


No. 730 


In tHe Matrer or THE STATEMENT OF JAPAN-ATLANTIC AND 
Goutr Freight CoNFERENCE Frrep UNnpER GENERAL 
Orper 76 


Whereas, This matter has been at issue, has been duly 
heard and submitted by the parties, and full investigation 
of the matter has been had, and the Board, on December 12, 
1955 has made and entered of record a report stating its 
decision and conclusions thereon, which report is hereby 
referred to and made a part hereof; and 


Whereas, The Board, by order served on December 21, 
1955, approved under the provisions of section 15 of the 
Shipping Act, 1916, as amended, the Agreement embodied 
in and constituted by the aforesaid statement filed by the 
Japan-Atlantic and Gulf Freight Conference with excep- 
tions as specified in said order; and 


It appearing, That the exceptions to the aforesaid ap- 
proval granted in said order require clarification and for 
good cause appearing; 


It ts ordered, That the order of the Board heretofore 
served in this Docket on December 21, 1955 be, and it is 
hereby, superseded and cancelled; and 


It is ordered, That the Agreement embodied in and con- 
stituted by the aforesaid Statement filed by the Japan- 
Atlantic and Gulf Freight Conference as aforesaid, be, and 
the same is hereby, in all respects, approved under the pro- 
visions of section 15 of the Shipping Act, 1916, as amended, 
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excepting that said contract system shall not apply to ship- 
ments which are made on an F.0.B., F.AS., or ex godown 
basis unless the person, whether seller or buyer, named as 
shipper in the ocean pill of lading is a contract signatory, 
or to the transportation of cargoes in refrigerated com- 
partments; and to that end 


It is further ordered, That as a part of the said contract 
system, the shipper’s contract to be employed by said 
Japan-Atlantic and Gulf Freight Conference shall be in 
the form of Exhibit J attached to and constituting a part 
of the aforesaid Statement, modified as follows: 


A. Article 1 thereof shall be modified to read as follows: 


‘‘1) The Shipper [contract signatory] agrees to forward 
or to cause to be forwarded by vessels of the Carriers all 
shipments, other than cargoes to be transported in refrig- 
erated compartments (reefer cargo), made directly or 
indirectly by him, his agents, subsidiaries, associated or 
parent companies, from Japan, Korea and Okinawa to 
United States Gulf ports and Atlantic Coast ports of North 
America, whether such shipments are made O.LF., or 
C. & F., if the Shipper is the Seller or are made F.O.B., 
F.AS., or ex godown if the Shipper is the Receiver; pro- 
vided, that for all purposes of this agreement, the person 
indicated as shipper in any ocean bill of lading shall be 
deemed to be the shipper of the goods described in the bill 
of lading.”’ 


B. Article 3 shall be stricken therefrom. 
C. Article 6 shall be stricken therefrom. 


D. The remaining paragraphs shall be numbered consecu- 
tively. This order shall be effective on the date of issuance. 


By the Board. 
(SEAL) 


A. J. Williams 
Secretary 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


IsBRANDTSEN Company, Inc., 
Petitioner, 
v. 
Unrrep States or AmEnica and 
FrepreraL Maritime Boarp, No. 13027 
Respondents, a 
and 


JaPan-ATLANTIC and 
Guur Freight CoNFERENCE ET AL, 
Intervenor Respondents 


Motion for the Remanding of Order 
To the Federal Maritime Board 


_ Petitioner, herein, Isbrandtsen Company, Inc., hereby 
moves this Court to remand the Order of the Federal Mari- 


time Board, dated January 10, 1956, served on January 11, 
1956 (which is attached hereto as Exhibit A) to the Board 
for a proper recitation of the circumstances and reasons 
prompting it and for proper findings of fact pursuant to 
the requirements of the Administrative Procedure Act. 


In support of this Motion, Petitioner represents: 


1. The circumstances surrounding the present adminis- 
trative proceeding before the Federal Maritime Board are 
an incredible commentary on the Board’s method of con- 
ducting such proceedings, required to be held pursuant to 
the provisions of the Administrative Procedure Act. Some 
of these circumstances are as follows: 


A. About one (1) month prior to the Board’s original 
decision or Report of December 12, 1955, Petitioner herein 
had requested the Chairman of the Board to stay voluntarily 
the effectiveness of any Order that the Board might enter 
in this and other exclusive patronage contract rate pro- 
ceedings, then pending before it, for thirty (30) or forty- 











78 


five (45) days after such Report or Order had been issued 
so as to afford Petitioner herein a reasonable and sufficient 
time to proceed into Court, if necessary. 


B. Notwithstanding the assurances of the Board’s Chair- 
man that such request would be considered by the Board, 
the Board’s Report was served on December 14, 1955, and 
received by mail by Petitioner on the following day, and 
purported to ‘‘approve’”’ the exclusive patronage contract 
rate system effective January 1, 1956, thus affording only 
a brief time interval for the convenience of the Conference 
to make certain amendments in the exclusive patronage 
contract as required by the Board’s Report. The briefness 
of this time interval was further complicated by the fact 
that the Report was issued prior to the then ensuing Holi- 
day Season. 


-C. Although the Board’s Report contained no Order, nor’ 
did it state that any Order would ever be issued, it was 
necessary for Petitioner to proceed immediately into this 


Court in order to prevent irreparable and substantial injury 
from being done to it, in view of the purported ‘‘approval’’ 
of the exclusive patronage contract rate system, which was 
to have become effective on January 1, 1956. 


" D. Petitioner filed its Petition to Review and Application 

for Interlocutory Injunction and Temporary Stay with this 
Court on December 19, 1955, and on the same day served 
upon the Board these papers and a letter addressed to the 
Board calling the Board’s attention to the deficiency in 
said Report in the failure to attach or refer to any Order. 
A copy of Petitioner’s letter to the Board, dated December 
19, 1956, is attached hereto as Exhibit B. 


_ BB. In the said letter of Petitioner to the Board, dated 
December 19, 1955, Petitioner also requested that upon sub- 
mittal of the ‘‘conference amendment”’ of the exclusive 
patronage contract, as called for by the Board’s Report, 
Petitioner have the opportunity to examine it and to be 
present at any conferences between the Board or its staff 
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and Conference counsel, as Petitioner and other interested 
parties were entitled to, under the Administrative Proce- 
dure Act and under the Board’s own General Order 76. 


F. Notwithstanding this formal request of Petitioner, and 
in contravention of the provisions of the Administrative 
Procedure Act and its own General Order 76, the Board by 
its Order, entered on the very next day and served on 
December 21, 1955 (a copy of which is attached hereto as 
Exhibit C), sought to short circuit the right of Petitioner 
and others to inspect and be heard on the amendment to 
the exclusive patronage contract with shippers, by the de- 
vise of the Board’s own writing of such exclusive patronage 
contract which it had ‘‘approved’’. 


G. This unilateral action of the Board in its Order, served 
on December 21, 1955, was a representation of the Board’s 
zeal to protect and to espouse the Conference’s interests at 
all costs, and was most certainly prompted by Petitioner’s 
letter to the Board of December 19, 1955. Despite the fact 


that the Board’s Report had stated that the amendment to 
the exclusive patronage contract would be made by the 
Conference, the Board’s first Order, served seven days after 
the date of the Report and immediately after Petitioner’s 
letter of December 19, 1955, purports to contain the Board’s 
own effort to accomplish this amendment. So far as Peti- 
tioner is aware, neither the Conference (at that time) nor 
any other party to the Administrative Proceeding, required 
to be held pursuant to the provisions of the Administrative 
Procedure Act, had ever seen, much less had a fair hearing 
on, such modification of the proposed exclusive patronage 
contract prior to the service of said Order. 


H. In the original Report of the Board (page 47 of the 
mimeographed copy thereof), the Board stated that, ‘‘we 
disapprove the contract form insofar as it purports to cover 
F.o.b. or F.a.s. sales.’’ The first Order of the Board served 
on December 21, 1955 orders (sic.) the ‘‘approval’’ of the 
exclusive patronage contract rate system of the Confer- 
ence, ‘‘excepting that said contract system shall not apply 











80 


to shipments which are made on an F.O.B., F.AS., or ex 
godown basis or to the transportation of cargoes in re- 
frigerated compartments.”’ 


L. The order served by the Board on January 11, 1956, 
which is the subject of this motion, states that the exclusive 
patronage system shall not apply to F.0.B. and F.AS. 
shipments, etc., ‘‘unless the person whether seller or buyer, 
named as shipper in the ocean bill of lading is a contract 
signatory’’. In order to effectuate this new amendment to 
its Order, whatever such confused language may mean, the 
Board also makes certain further amendments in the exclu- 
sive patronage contract it has written. 


_J. Such new order of the Board attempts to accomplish 
a major and most fundamental change in the exclusive pa- 
tronage contract, and there are no findings whatsoever in 
its original Report to support this new conclusion. The 
previous filings of Petitioner to this Court and the affidavits 
of Matthew S. Crinkley have proceeded on the assumption 
that the exclusive patronage contract rate system, as ‘‘ap- 
proved” by the Board, would not apply to F.O.B. or FAS. 
shipments, as the Board’s Report and first Order had stated. 
The essential importance of this matter is indicated, for 
example, on page 3 of Mr. Crinkley’s Supplementary Affi- 
davit, where he states that the most Petitioner could hope 
to carry once the exclusive patronage contract should go 
into effect would be ‘‘about 500 tons from importers in the 
United States, who buy on an F.O.B. basis, ... ’’ Mr. 
Crinkley’s statement was obviously based on the assump- 
tion that the exclusive patronage contract rate system would 
not be allowed to apply to F.O.B. or F.A.S. shipments. By 
its new Order, however, the Board apparently gives the 
Conference the go-ahead signal to use its coercive powers 
upon consignees located in the United States, so that any 
carryings Petitioner would thereafter get would not only 
be de minimus, they would be virtually non-existent. 


K. Said supplementary Order of the Board recites that, 
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‘It appearing, That the exceptions to the aforesaid ap- 
proval granted in said order require clarification and for 
good cause appearing ;”’ 


Such Order nowhere states who has shown the ‘‘good 
cause’? or what the reasons might be for this drastic amend- 
ment. Petitioner believes that such amendment was 
prompted by certain ex parte representations and argu- 
ments made by the Conference in private conferences and 
conversations with the Board, none of which representa- 
tions or arguments are recited or mentioned in such supple- 
mentary Order, and none of which were ever the subject of 
a formal notice given to Petitioner and to the other parties 
to the administrative proceeding. 


2. The Federal Maritime Board cannot, by its strange 
and unprecedented method of issuing post mortem orders, 
after the issuance of its Report, avoid the statutory require- 
ment of making proper findings. The matter of the Con-_ 
ference proposal to control F.0.B. and F.A-S. shipments 


under the exclusive patronage contracts was a material issue 
in the administrative proceeding before the Board. Such 
matter was the subject of several proposed findings, con- 
clusions, and exceptions to the Recommended Decision of 
the Examiner, which were filed by all parties. Every party 
to the administrative proceeding, including the Board’s own 
counsel, except the counsel for the Conference, opposed the 
coverage of F.0.B. and F.A.S. shipments by the exclusive 
patronage contract. Presumably, the Board in its original 
Report and in its first Order ruled that the exclusive patron- 
age contracts could not legally reach so far. Now, by its 
supplementary Order, issued eleven (11) days after even 
the effective date of the Board’s purported ‘‘approval’’, 
the Board would change its prior holding and give the Con- 
ference the all-inclusive and completely predatory power it 
requested. 


This invocation of the star chamber methods cannot be 


sanctioned or permitted by the Administrative Procedure 
Act. In this respect, section 8(b) of that Act provides: 
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‘<The record shall show the ruling upon each such finding, 
conclusion, or exception presented. All decisions (including 
initial, recommended, or tentative decisions) shall become 
a part of the record and include a statement of (1) findings 
and conclusions, as well as the reasons or basis therefor, 
upon all the material issues of fact, law, or discretion pre- 
sented on the record.”’ 

This provision of the Administrative Procedure Act 
applies to all Orders ‘‘required by statute’’ to be determined 
on the record after opportunity for an agency hearing. 


3. There can be no doubt that ‘‘Findings and conclusions 
must include all the relevant issues presented by the 
record.’? Sen. Doc. No. 248, 79th Cong., 2d Sess. pp. 210, 
211 (1946). There were many issues presented at the hear- 
ing concerning the patent unfairness of controlling F.0.B. 
and F.A.S. shipments. The major objection to such control 
is that it would provide the Conference with the immediate 
power to monopolize 100 per cent. of the cargo in the trade. 
It was developed at the hearing that it would be funda- 
mentally unfair for the Conference, domiciled in Japan, to 
attempt to control F.0.B. or F.A.S. consignees located in 
the United States. Many of these elements of unfairness 
are clearly apparent on the face of the exclusive patronage 
contract. For example, Article 10 of the proposed exclusive 
patronage contract, as approved by the Board, would sub- 
ject American consignees located in New York, or in other 
parts of the United States to the following contractual 
provision : 

‘< Any controversy, claim or dispute arising out of or re- 
lating to this agreement which cannot be settled amicably 
shall be settled by arbitration in Tokyo, Japan.”’ 

4, The Board’s Report and its Orders are fundamentally 
deficient in disclosing or stating any findings or reasons 
which would support the amendment in its supplementary 
Order that F.O.B. and F.A.S. shipments may be covered by 
the exclusive patronage contract. Any arguments which 
have been presented by Conference counsel ex parte to the 
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Board have not been the subject of any disclosure to Peti- 
tioner. Petitioner is protected from such procedural unfair- 
ness. In this respect, section 7(c) of the Administrative 
Procedure Act, concerning ‘‘Hearings’’ provides, inter alta, 
that: 


‘‘Bvery party shall have the right to present his case or 
defense by oral or documentary evidence, to submit rebuttal 
evidence, and to conduct such cross-examination as may be. 
required for a full and true disclosure of the facts.”’ 
Section 5(b) of that Act provides that every agency must 
afford all interested parties the opportunity for: 


‘‘(1) the submission and consideration of facts, argu- 
ments, offers of settlement, or proposals of adjustment 
where time, the nature of the proceeding, and the public 
interest permit... ”’ 

Certainly neither ‘‘time’’ nor the ‘‘public interest’’ could 
work to deprive Petitioner of these statutory rights and 
elemental considerations of fairness in this case. The Con- 
ference has furthermore by its Stipulation filed with this 
Court on December 28, 1955, agreed not to put the exclusive 
patronage contract rate system into effect until after March - 
1, 1956. 


5. The supplementary Order of the Board is funda- 
mentally defective on its face. Administrative Orders must 
like the injunction order of a Court, state with reasonable 
specificity the acts which may be done and which cannot be 
done, and such Orders must be reasonably related to the 
findings upon which they rest. NERB v. Express Publish- 
ing Co., 312 U.S. 426 (1941); FTC v. Morton Salt Co., 334 
US. 37 (1948). In the instant case, the Federal Maritime 
Board, by its supplementary Order, is attempting to shift to 
this Court the factual questions and issues which must 
necessarily be involved in the proposed amendment. An 
administrative agency cannot avoid its statutory responsi- 
bility to make findings of fact in this way. As stated by 
the Supreme Court in FTC v. Morton Salt Co., supra, 54, 
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“The effective administration of the Act, insofar as the 
Act entrusts administration to the Commission, would be 
greatly impaired if, without compelling reasons not here 
present, the Commission’s cease and desist orders did no 
more than shift to the courts in subsequent contempt pro- 
ceedings for their violation the very fact questions of injury 
to competition, etc., which the Act requires the Commssion 
to determine as the basis for its order.”’ - 


It is the basis for the Board’s supplementary Order which 
is now completely lacking to Petitioner, and to which Peti- 
tioner should be entitled in order to proceed with its instant 
Petition to Review and its Application for Injunction Relief. 


‘Wherefore, Petitioner, Isbrandtsen Company, Inc., re- 
spectfully moves that this Court remand to the Board the 
aforementioned Order of January 10, 1956 and that the 
Board be directed to recite the circumstances and reasons 
prompting it and to state the findings of fact which the 
Board considers would support it. 


January 14, 1956 


/s/ John J. O’Connor 
John J. O’Connor 
Attorney for Petitioner 
Washington Building 
Washington 5, D. C. 
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EXHIBIT B 
Law Offices 
JOHN J. O’>CONNOR 


29 Broadway Washington Building 
New York 6 Washington 5, D. C. 
BOwling Green 9-2348 REpublic 7-1080 
Washington, D. C. 


December 19, 1955 
Federal Maritime Board 
441 G Street, N.W. 
Washington 1, D. C. 


Dear Sirs: 


As you know, Isbrandtsen Company, Inc., has filed in the 
United States Court of Appeals for the District of Colum- 
bia Circuit this morning, a Petition to Review your Report 
of December 12, 1955, purporting to authorize the Japan- 
Atlantic and Gulf Freight Conference to institute its exclu- 
sive patronage contract dual rate system effective January 
1, 1956; we have also filed an application for an Interlocu- 
tory Injunction and a request for an immediate and Tem- 
porary Stay pending the Hearing and determination of 
such application. 


You will appreciate that it was necessary for us to move 
rapidly into Court in order to prevent irreparable injury 
of Isbrandtsen. An adjudicatory decision by an adminis- 
trative agency is ordinarily accompanied by an order, 
unlike your Report of December 12, 1955. Because of the 
shortness of time involved, it was necessary for us to 
assume after inquiry that your omission of an order was 
inadvertent. 


Since your Report was not served until December 14, 
1955, and did not reach me by Registered Mail until the fol- 
lowing day, there were at most a total of sixteen (16) days, 
assuming your date of January 1, 1956, contemplated Wash- 
ington time, five (5) of which are Saturdays, Sundays and 
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Holidays when neither the Board nor the Courts would be 
open. The Conference, however, has always emphasized the 
fact that it is ‘‘domiciled’’ in Japan and, as the Board may 
take official notice, the time in Tokyo is more than one (1) 
and one-half (14) days earlier than Washington, D. C., 
time. If the assumption should be made that your effective 
date of January 1, 1956, meant Tokyo time, we would have 
had only nine (9) business days to prepare our papers and 
receive a determination on relief requested from the Court. 

I assume that in fixing the effective date of January 1, 
1956, you denied my informal request to the Chairman that 
any Report or Order you issued in the dual rate cases con- 
tain a provision that the system could not go into effect for 
thirty (30) or forty-five (45) days after the issuance of 
such report or order, so as to give us time to go into Court. 
I now make a formal request for such action in Docket Num- 
bers 743, 725 & 751 in the event that Board action there 
should be adverse to us. 

We have promptly informed the Conference of our filing 
in Court this morning. The Conference Counsel, Mr. Turk, 
has stated to me that the Conference would not put the Sys- 
tem into effect until on or after March 1, 1956. I have 
agreed, upon his request, therefore, not to press for a 
Hearing and determination on our application for Inter- 
locutory Injunction and Temporary Stay, provided we can 
agree to a Stipllaton which he requested I submit to him. 

Since the time interval between service of your Report 
and the effective date of your authorization was so short 
and would have necessitated major changes in the exclusive 
patronage contract of the Conference, it has occurred to me 
that you may have contemplated that the Conference would 
make these changes unilaterally or after ex parte Confer- 
ences with the Board or its staff. As you know these are 
matters of the most vital concern to Isbrandtsen, concern- 
ing which we were the party presumably most directly re- 
sponsible for the changes you suggest, and I must insist on 
our right to review such amendments and to be apprised of 
and be present at any discussions between Conference Coun- 
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sel or Representatives and the Board and its staff. By 
making this request, I, in no way intend to imply, tacitly or 
otherwise, that I agree with the Board’s method—if such is 
the intention—of accomplishing the required amendment to 
the exclusive patronage contract. I believe that the amend- 
ment contemplated is new and requires public notice and 
publication in the Federal Register just as any other new 
filing of an agreement. 


I would appreciate your prompt reply. 
Respectfully, 


/s/ Joun J. O’Connor. 
O/mj 
Copies to all Attorneys on Record. 


Filed January 24, 1956 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


IsBRANDTSEN Company, INc., 
Petitioner, 
Vv. 


Untrep States or AMERICA and 
FreperaL Maritmme Boarp, 
Respondents, No. 13027 
and 


JaPan-ATLANTIC and 
Guutr Freicor ConFERENCE ET AL, 
Intervenor Respondents. 


Answer of Respondent Federal Maritime Board to Petitioner’s 
a for Remanding of Order to the Federal Maritime 


In answer to petitioner’s Motion for remanding of 
‘“‘Order to the Federal Maritime Board’’ respondent Fed- 
eral Maritime Board states: 
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The motion is without substance and appears to have 
been interposed for purposes of delay. It should be denied. 
By the motion petitioner asks first that the matter be re- 
manded to the Board so that the Board may recite to peti- 
tioner ‘“‘the circumstances and reasons prompting’’ the 
January 10th Order of the Board which was issued in 
conformance with its 51 page report. We believe such a 
request to a Board or Court to be unprecedented. But even 
if petitioner were entitled to such a request, it is unneces- 
sary to remand the Order as we here, in this answer, do 
recite such circumstances and reasons in detail for the 
benefit of the Court. The second request of the motion 
is to remand for proper findings of fact pursuant to the 
Administrative Procedure Act. We can only conclude 
that this request must have resulted from petitioner’s 
failure to examine the Board’s Report. 


It is our purpose in this answer, after presenting a brief 
chronology of events with respect to the Report and Orders, 
to first state the charges made by petitioner and then an- 
swer them point by point. 


The Board’s report was issued on December 12, 1955, 
and served on December 14, 1955. The report specifically 
stated it was not to go into effect until January 1, 1956. 
On December 21, 1955, the Board served an order which 
by its own terms was not to go into effect until January 1, 
1956, and on January 10, 1956, the Board issued a clarify- 
ing order which superseded and cancelled its order of 
December 21, 1950. 


1. Petitioner’s representations in numbered paragraphs 
1(A-G) charge that the Board did not accede to petitioner’s 
informal request, made one month before the Board’s re- 
port issued, for a temporary stay of from thirty to forty- 
five days after such report or order would issue; that the 
Board did not issue an order with its report of December 
12, 1955; and that the Board when it issued its order of 
December 21 and January 10 did so in violation of the 
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Administrative Procedure Act, because it failed to consult 
with petitioner before the issuance of said orders. 


a. Respondent is at a loss to understand how the fact 
that when the Board issued its report and stay it only 
partially granted the informal request made by petitioner 
to the Chairman about a month before the report was 
issued is in any way violative of the Administrative Pro- 
cedure Act. It is manifest that a request for a stay, even 
a formal one timely made after the order was issued, does 
not as a matter of right stay the action of a court or an 
agency. Under Rule 16(c) Rules of Practice and Pro- 
cedures of the Federal Maritime Board, and Rule 10(d) 
Administrative Procedure Act, the grant of a stay from 
any administrative action is always at the discretion of 
the agency. 


The Board’s report issued on December 12, 1955, by its 
own terms did not become effective until January 1, 1956. 
Thus, as the report could have been made effective on the 
date of issuance, petitioner was given the unusual con- 
cession of 19 days in which to prepare for judicial review. 
In any event, petitioner was not harmed by the Board’s 
reluctance to grant him his entire informal request for a 
30 to 45 day stay, as the Conference has voluntarily stated 
it could not put the contract rate system into effect until 
March 1, 1956. 


b. There is no requirement that makes it incumbent upon 
an agency or a court to attach an order or judgment 
simultaneously with its report or opinion, as petitioner 
seems to claim in Paragraph 1C. This is particularly so 
in this case where the Board’s report of December 12 was 
not made effective until January 1. 


ce. Petitioner’s representations in paragraphs 1 (EK, F, 
and G) that he had a right to be heard in the promulgation 
of the Board’s order of December 21, 1955, are baseless. 
No applicable statute or rule of the Board gives a party 
a right to participate in the promulgation or issuance of 
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a Board order, especially an order made after full evi- 
dentiary hearings. The power to issue orders is particu- 
larly within the province of the agency. Moreover, peti- 
tioner’s representations in paragraph 1(D) wherein he 
chastizes the Board for its failure to attach an order to 
the report of December 14, 1955, is completely inconsistent 
with the representations made in paragraph 1(@), where he 
claims the unilateral action of the Board in issuing its 
order of December 21, 1955, is violative of the Adminis- 
trative Procedure Act. If the Board had attached an order 
to the report of December 14, 1955, it would, of necessity, 
have to have been issued by the unilateral action of the 
Board. This, we believe, points up the fact that the en- 
tire motion is wholly lacking in substance. 


An administrative agency has the inherent power to 
amend an order without a hearing, to remove ambiguity, 
where as in this case the subject matter of the amend- 
ment was within the original inquiry on which evidence 
was introduced at the hearing. Pennsylvania R. Co. v. 
U. S., 288 Fed. 88, 1923 (3 judge court). If, as petitioner 
claims, notice and hearing is a prerequisite to the issuance 
of an order which itself resulted from a hearing, one 
wonders how an order could ever be issued. 


This Board has been granted broad statutory authority 
by Section 25 of the Shipping Act of 1916 (46 U.S.C. 824) 
to “reverse, suspend or modify, upon such notice and 
in such manner as it deems proper, any order made by tees 
Surely if the Board has such complete discretion to even 
reverse or suspend an order it may without question 
simply clarify its previous order without notice or hear- 
ing, especially where, as here, no detrimental reliance or 
action has been taken on its previous order. 


9. The remaining paragraphs of petitioner’s motion 
represent that the Board’s order of January 10, 1956, 
accomplished a major change in its order of December 14, 
1955; that the subsequent and clarifying order was not 
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supported by the findings of the Board’s report; that the 
failure to make these findings improperly shifted to this 
Court the factual questions and issues; that affidavits 
filed on Petitioner’s behalf before this Court were based 
on the Board’s original order, and that the latter order 
of the Board was prompted by ex parte representations 
and arguments made by the Conference to the Board. 


a. The Board’s order of January 10, 1956, simply clari- 
fies their original order. There is no fundamental change 
or departure between the two orders. The first order of 
the Board does not, as petitioner erroneously asserts, un- 
qualifiedly except from the contract-rate system all ship- 
ments made on an f.a.s., f.0.b. basis; nor does the second 
order unqualifiedly except from the system shipments made 
on this basis, nor does the report. The purpose of the 
second order was to clarify the first order, and to remove 
any uncertainty as to its affect on f.o.b., f.a.s. shipments 
in the light of the Board’s report. 


b. Ye first order, while based upon the report of the 
Board was not as explicit on the f.o.b., f.a.s. question as 
the second order. The amended order directly and spe- 
cifically carries out what the Board had expressed on the 
subject on pages 46 and 47 of its report, which we quote in 
full. 


‘“‘Various of the provisions of the contract form pro- 
posed for use in this trade require particular examination, 
for as hereinbefore indicated, shipper witnesses in this 
proceeding were unfamiliar with the contract and had not 
been consulted by the conference in its preparation. 


‘¢We consider articles 1 and 6 of the form contract to 
be unacceptable as presently drafted despite the conference 
explanation that article 6 constitutes a modification of 
article 1 and is controlling over the earlier provision. The 
two articles under any construction are objectionable, be- 
cause as drafted the receiver under the f.o.b., f.a.s. ship- 
ments may obtain contract rates so long as he patronizes 
exclusively conference vessels but once he ships non-con- 
ference, he may not thereafter receive contract rates. This 
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provision is objectionable because such a receiver obtains 
the benefit of contract rates without signing a shipper con- 
tract whereas all other non-signers are charged the full 
non-contract tariff rates and, therefore, unlike treatment 
is being accorded non-signers. Such f.0.b. recewer should 
receive contract rates only if he 1s a contract signatory. 


‘We approve the contract form insofar as it purports 
to cover cif. and c. & f. sales. Except as stated below. 
we disapprove the contract form insofar as it purports to 
eover f.0.b. or f.a.s. sales. Irrespective of the terms of the 
sales agreement, in any instance where the contract signer 
appears as shipper m the bill of lading, such fact alone 
automatically requires that the shipment move on confer- 
ence vessels. In the situation where the contract signer 
appears as shipper in the bill of lading, it is no mere 
matter of form to say he is the shipper in fact. In c. & f. 
or cif. sales the problem does not arise, because there the 
contract signer is in fact the shipper. but in f.0.b. or f.a.s. 
sales we deem tt undesirable to have the answer to this 
problem turn on the complicated questions of law as to 
risk of loss or whem title passes in determining when a 
gwen shipment is or ts not covered by the shipper’s agree- 
ment. We deem it highly desirable that simple tests and 
standards be applicable. 

“To this end we consider that the contract should indi- 
cate that the person indicated as shipper in the oceam bill 
of lading shall be deemed to be the shipper. We do not in- 
tend, however, to preclude shipment by an exporter as 
agent for the buyer, where the exporter only renders 
assistance at the buyer’s request and expense, in obtain- 
ing the documents required for purposes of exportation.”’ 
(Emphasis added) 

‘We respectfully invite the Court to compare this lan- 
enage with that of the order sought to be remanded. The 
above language from the report constitutes findings of 
fact on the qualification of f.o.b., f.a.s. shipments under 
the contract, and clearly demonstrates that this subject 
was thoroughly and exhaustively explored at the hearings. 
It is a complete answer to petitioner’s claims that f.0.b., 
f.a.s. provisions of the order are not supported by findings. 
It goes without saying that it is also a complete refuta- 
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tion of petitioner’s surprising categorical statement (pp. 
4. and 5) that by the Board’s report the exclusive patronage 
contract system should not apply to f.o.b., f.a.s. shipments. 

The fact that the Board did not preface its statements on 
pages 46 and 47 with the caption ‘‘Findings of Fact’’ is 
immaterial. Formalized findings are not necessary. New 
York Central Gd H.R.R. Co. v. Murphy, et al., 224 F. 407, 
408 (1915) It is sufficient if the findings are set forth in 
any of the statements of the report. Leigh Valley R. Co. v. 
American Hay Co., 219 Fed. 539 (1914) Nor are findings 
required in the Board’s order. Carolina Alummum Co. v. 
Federal Power Commission, 97 Fed. (2) 435, 436 (1938) 


b. Petitioner also complains that it has had no oppor- 
tunity to be heard on the extent to which f.o.b. or f.a.s. 
shipments should be included in the shipper’s contract. 
The full record is not yet before this Court. When it is 
filed the Court will have the opportunity of noting the ex- 
tent to which the contents of the dual rate contract and the 
problems relating to f.o.b., f.a.s. shipments were explored. 
But it is patent that the Board could not have commented 
so fully on the subject in the quoted portion of its report 
and elsewhere (for example, pp. 16, 17 and 18) without 
the parties having been heard fully on the subject. In a 
proceeding as extensive as this has been, it hardly need be 
pointed out that this particular petitioner would not have 
remained silent on such a major issue. The E2press Pub- 
lishing case, and Morton Salt case, cited on page 8, of 
petitioner’s motion, ennunciate sound principles of law, 
but they are not applicable to this proceeding as the Board 
did make findings on which to base either order. 


ec. Petitioner’s representation (Motion, p. 5) that Mr. 
Crinkley’s affidavit was ‘‘based on the assumption that 
the exclusive patronage contract rate system would not 
be allowed to apply to f.o.b. or f.a.s. shipments,’? may be 
correct but if correct it can only be concluded that he had 
not read the report issued prior to his affidavit. It was 
incumbent upon affiant to appraise himself of the contents 
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of the Board’s report before he executed his affidavit. If 
this were done he would have no doubt that all f.o.b., fia.s. 
shipments were not excepted from Board approval of the 
contract-rate system. Even a most cursory reading of 
pages 46 and 47 of the report set out above indicates that 
f.0.b., f.a.s. shipments under certain circumstances may be 
included under the contract. 


d. In paragraph 1(K) petitioner has expressed the be- 
lief that the clarifying order of January 10, 1956, ‘‘was 
prompted by certain ex parte representations and argu- 
ments made by the Conference in private conferences and 
conversations with the Board,’’ This belief is false. The 
short and simple answers is that Conference representa- 
tives at no time conferred with the Board individually or 
collectively on the matter. We would consider it unneces- 


sary and undignified to pursue the matter further but be- 
cause of the persistent aspersions cast on the Board by 
this petitioner we set forth the facts in detail: 

After the issuance of the Board’s original order and at 
the time when the General Counsel and his legal staff were 
making preparations to oppose petitioner’s application for 
a preliminary injunction, filed in this Court, the question 
arose as to what extent the approval of the contract-rate 
system pertained to f.o.b., f.a.s. shipments. The Board’s 
report was compared with its order by the General Coun- 
sel’s legal staff, and it was their tentative view that pos- 
sibly the order needed clarifying. This view was discussed 
with the Assistant General Counsel and later with the Gen- 
eral Counsel. The date was approximately December 22, 
1955. No agreement was then reached as to the need for 
or method of clarifying the order, although various pro- 
posals were made and considered. 

‘In the middle of the following week, Mr. Elkan Turk, 
Jr., one of the counsel for the Conference, telephoned the 
General Counsel to comment on whether a memorandum 
had been filed by the General Counsel for the Board in 
opposition to petitioner’s motion for preliminary injunc- 
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tion. The General Counsel, during this conversation, re- 
lated to him that there were some members of his staff 
that felt there was some possible uncertainty as between 
the order and the Board’s report insofar as f.o.b., f.a.s. 
shipments were concerned. Mr. Turk, Jr. advised that his 
father was out of town. 


Two or three days later, Mr. Turk, Sr. called to discuss 
the matter. In the meantime, the legal staff of the General 
Counsel had not arrived at a determination on whether 
the order need be clarified, and if so what, if any, clarifi- 
cations to recommend to the Board. These deliberations 
were impeded, because a member of the legal staff most 
familiar with the problem was out ill. Because it was the 
contract of the Conference which was being restrictively 
modified by the Board’s order, the General Counsel asked 
for and received suggestions from Mr. Turk. 


On the return of the ill member to the staff, a form of 
clarifying order was adopted for presentation to the Board. 
Not one of the suggestions made by Mr. Turk was included 
in the staff’s recommended clarification, nor were they 
transmitted to the Board. 


The General Counsel then discussed this matter in- 
formally with the Chairman of the Board, who made a 
minor change in the recommendation, and on the same 
day, January 10, 1956, this matter was brought before the 
Board, it being stated by the General Counsel that there 
was some doubt whether the former order fully explained 
or conformed to the Board’s report. On the recommenda- 
tion of the General Counsel, the Board adopted the clarify- 
ing order. 


At no time did a represetnative of the Conference speak 
to or communicate with the Board concerning the clarifi- 
cation of the order. The only contract by the conference m 
this matter was between the Conference and the General 
Counsel, and the Conference suggestions were all rejected 
by the General Counsel and never submitted to the Board. 
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e. In an overzealous attempt to represent to this Court 
that the original report and the original order specifically 
excepted from the contract system all f.o.b., f.a.s. ship- 
ments, the petitioner in paragraph 1(H) has flagrantly 
misrepresented the facts to this Court by quoting only a 
portion of that which the Board has stated in its report 
and its order. 


The petitioner says: 

‘‘In the original report of the Board (p. 47 of the 
mimeographed copy thereof), the Board stated that, ‘we 
disapprove the contract form insofar as it purports to 
cover f.o.b. or f.a.s. sales.’ ”’ 

What is left out of that quotation is the Board’s intro- 
ductory qualifying phrase, “‘Eacept as stated below.’’ Ref- 
ference to page 47 of the opinion quoted in full above, 
makes it clear that that which is “stated below’’ materially 
qualifies the flat statement in the partial quotation of peti- 
tioner, as does the entire page, particularly the sentence 
ending the paragraph just above the quotation. The 

Board there states: 

‘Such f.0.b. receiver should receive contract rates only 
if he is a contract signatory.” 

In the same subsection of the Motion, 1(H), and with 
the same motive, petitioner quotes from the Board’s order 
of December 21, but again does not give the full quotation. 
This time petitioner ends the quote with a period when in 
fact the sentence is not completed. The quotation should 
be ended in a semicolon and the very important phrase 
‘and to that end;’’ should have been added. The signifi- 
cance of that phrase is that it has the effect of incorpo- 
rating in the order and the modification to the contracts, 
the very important qualification required by the Board 
that ‘the contract should indicate that the person indi- 
eated as shipper in the ocean bill of lading shall be deemed 
to be the shipper.’’ (Board’s report, p. 47) 

We present these matters to the Court’s attention for 
the purpose of dispelling any idea that either the order 
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or the report unqualifiedly excepted f.0.b., f.a.s. shipments 
from the contracts and for the further purpose of point- 
ing out to the Court the caution with which petitioner’s 
representations must be examined. 


We respectfully submit that the motion to remand is 
completely without substance and should be denied. 


Edward D. Ransom 
General Counsel, Federal 
Maritime Board 


James L. Pimper 
Assistant General Counsel, 
Federal Maritime Board 


Filed January 24, 1956 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


IsBRANTSEN Company, Inc., (suing herein as 
IsBRANTSEN Co., Inc.), 


Vv. 


Unirep States or AMERICA and 
FeperaL Marittme Boarp, 
Respondents, No. 13027 
and 


Japan-ATLANTIc and 

Gouutr FreicHt ConFERENCE, 

Unitep States Lines ComMPANY, ET AL., 
Intervenor Respondents. 


Answer of Intervenor Respondents to Motion for Remanding 
of Order to the Federal Maritime Board 


Intervenor Respondents hereby answer the Motion of 
the Petitioner to remand to the Federal Maritime Board its 
Order dated January 10, 1956, and served on January 11, 
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1956, and for a direction to the Board ‘‘to recite the cir- 
cumstances and reasons prompting it and to state the find- 
ings of fact which the Board considers would support it.’’ 
In answer to said Motion, the Intervenor Respondents 
state: 


1. The Motion is a frivolous one, apparently intended 
to secure for the Petitioner indirectly the delay in effectu- 
ation of the Board’s Order which is the direct object of the 
Application for Interlocutory Injunction. The suggestion 
that the Order of the Board made on January 10, 1956 
(hereinafter referred to as the Superseding Order), which, 
by its terms, supersedes the Order entered by the Board 
on December 20, 1955 (hereinafter referred to as the 
Original Order), is not based upon the same full Record 
and the same full Findings of Fact and Conclusions of 
Law as the Original Order is mere pretense. As will be 
demonstrated below, the issuance by the Board of its Super- 
seding Order in no wise alters the scope of the review 
called for by the Petition herein, nor does it inject any sub- 
stantially different issue into the proceeding. 


2. The findings and conclusions upon which both the 
Original Order and the Superseding Order must rest and 
be reviewed appear on Page 47 of the Board’s Report, 
only a fragment of which the Motion refers to. 


We consider articles 1 and 6 of the form contract to 
be unacceptable as presently drafted despite the confer- 
ence explanation that article 6 constitutes a modification 
of article 1 and is controlling over the earlier provision. 
The two articles under any constructions are objectionable, 
because as drafted the receiver under the f.o.b., f.a.s. ship- 
ments may obtain contract rates so long as he patronizes 
exclusively conference vessels but once he ships non-con- 
ference, he may not thereafter receive contract rates. This 
provision is objectionable because such a receiver obtains 
the benefits of contract rates without signing a shipper 
contract whereas all other non-signers are charged the 
full non-contract tariff rates and, therefore, unlike treat- 
ment is being accorded non-signers. Such f.0.b. recewer 
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should receive contract rates only if he is a contract signa- 
tory. 

‘<We approve the contract form insofar as it purports 
to cover c.i.f. and ec. & f. sales. Eacept as stated below, we 
disapprove the contract form insofar as it purports to 
cover f.o.b. or f.a.s. sales. Irrespective of the terms of 
the sales agreement. in any instance where the contract 
signer appears as shipper in the bill of lading, such fact 
alone automatically requires that the shipment move on 
conference vessels. In the situation where the contract 
signer appears as shipper in the bill of lading. it is no mere 
matter of form to sav he is the shipper in fact. In c. & f. 
or c.i.f. sales the problem does not arise, because there the 
contract signer is in fact the shipper, but in f.o.b. or f.a.s. 
sales we deem it undesirable to have the answer to this 
problem turn on the complicated questions of law as to risk 
of loss or when title passes in determining when a given 
shipment is or is not covered by the shipper’s agreement. 
We deem it highly desirable that simple tests and stand- 
ards be applicable. 

‘<> this end we consider that the contract should indi- 
cate that the person indicated as shipper in the ocean bill 
of lading shall be deemed to be the shipper. We do not 
intend, however. to preclude shipment by an exporter as 
agent for the buyer, where the exporter only renders 
assistance at the buyer’s request and expense, in obtain- 
ing the documents required for purposes of exportation.’’ 
(Italics supplied). 

The above quoted language (and particularly that in 
italics) disproves the contention of the Petitioner that the 
Board’s Report did not contemplate that the contract 
system should extend to any F.0.B. or F.AS. transactions. 
It is clear from the quoted language that the Board intended 
that C.L.F. and C. & F. transactions should be covered 
when the seller is the shipper, and that F.0.B. and F.A.S. 
transactions should be covered when, but only if, the buyer 
(receiver) is the shipper. The reason for this distinction 
will be adverted to below. Be that as it may, it will be ob- 
vious from a comparison between the Original Order (Ex- 
hibit C annexed to the Motion) with the Board’s conelu- 
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sions on Page 47 on the one hand, and from a comparison 
of the Superseding Order (Exhibit A annexed to the Mo- 
tion) with that language on the other hand, that the 
Superseding Order clearly accords with the Board’s de- 
termination in its Report; whereas, the Original Order, 
which on casual reading seemingly eliminated F.0.B. and 
F.A.S. transactions under all circumstances from the con- 
tract system, was subject to an interpretation inconsistent 
with the ruling stated at Page 47 of the Board’s Report. 


A word of explanation appears to be in order. It might 
be improper for the Conference to require a Japanese ¢cx- 
porter who signs the freight contract to ship exclusively 
on Conference tonnage, shipments which were made to 
American buyers on an F.O.B. or F.AS. basis; for, if 
these transactions were true F.0.B. or F.A.S. transactions, 
the buyer became the owner of the goods at some point 
in Japan or at the very instant of loading on the carrying 
vessel. That kind of F.O.B. or F.A.S. transaction was 
sntended to be excluded from the provisions of a contract 
signed by an exporter, and it is so excluded in the Super- 
seding Order. However, there is another kind of situa- 
tion in which it might be equally improper to exclude 
FOB. and F.A.S. sales from the benefits of the contract 
system. If the American buyer desires to buy on an 
FOB. or F.AS. basis in Japan, he should be as free to re- 
ceive the benefits of the contract system, including con- 
tract rates, as a Japanese seller and should not be put at 
a disadvantage as against competing American importers 
who buy on C.LF. or C. & F. terms from Japanese ex- 
porters who are contract signatories. If the Original 
Order had stood as originally written, it would have been 
arguable that an American importer who wanted to buy 
his goods on F.O.B. or F.A.S. terms in Japan would have 
to pay the non-contract rate on all of his purchases moving 
on Conference vessels; whereas, his American competitor 
who purchased on a C.LF. or C. &F. basis could, if the seller 
signed a contract, have the benefit of contract rates as the 
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freight component in his C.I.F. or C. & F. price. Such argu- 
ment would seem to be inconsistent with the statement of 
the Board on Page 47 of its Report: ‘‘Such f.o.b. receiver 
should receive contract rates only if he is a contract sig- 
natory.’’ However, there is no problem at all of reconcil- 
ing the Superseding Order with this quoted language in 
the Report. ? 


The Board’s Report stated (last paragraph Page 47): 
‘‘To this end we consider that the contract should indicate 
that the person indicated as shipper in the ocean bill 
of lading shall be deemed to be the shipper.’’ Both the 
Original Order and the Superseding Order contain clauses 
appropriate to this conclusion reached by the Board. The 
Board’s explanation for this conclusion appears in the 
preceding paragraphs on Page 47 of its Report. This rea- 
soning is based upon well known principles of the law of 
sales. From 2 Williston, Sales (Rev. Ed. 1948) 98-101 
and 170-171, it appears that many transactions which pur- 
port to be F.0.B. sales are not so at all. In such cases, the 
seller does not intend to pass title upon the loading of the 
goods aboard the vessel. He intends to hold a security 
title until his draft for the sales price is paid. In order 
to accomplish this result, the bill of lading shows the seller 
or his order as the shipper. Thus, the very circumstances 
that he is named as the shipper is proof that, notwith- 
standing the use of the abbreviation F'.0.B. in the sales 
contract, the seller has retained in himself the right 
to possession and control of the goods past the moment 
of issuance of the shipping documents and until such time 
as he is fully paid. Thus, what purported to be an F.0.B. 
sale partakes of those characteristics of a C.LF. sale which 
are relevant to the problem dealt with the two Orders of 
the Board. 


It is, therefore, apparent that the Superseding Order 
carries out with clarity the intent and purpose of the 
Board’s Report. The following conclusions also result 
therefrom: 
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(a) That the Motion shoots far of the mark when it 
suggests that the Superseding Order would enable the Con- 
ference to control American importers. Indeed, it has the 
effect of affording American importers the same oppor- 
tunity to contract as is extended to Japanese exporters. 


(b) The Superseding Order is based upon the findings 
and conclusions stated in the Board’s Report and requires 
no additional findings or conclusions. It does, and in the 
future will, stand or fall upon the Board’s Report. If the 
Superseding Order is not soundly based upon the Board’s 
Report, this Court, in its decision on the merits, will deal 
with it as it may deserve. No remand for that purpose is 
required. 

3. The Petitioner’s argument that it had no opportunity 
to be heard upon the changes which were or might be re- 
quired in the form of the shippers’ contract, is entirely 
contrary to the fact. During the entire course of the hear- 
ings before the Board Examiner—hearings which con- 
tinued with minor interruptions from October 5, 1953, to 
December 23, 1953—the form of the shippers’ contract was 
at all times a subject to which testimony and argument 
could be, and on numerous occasions were, directed. Tn- 
deed, the language at Pages 6 and 7 of the Motion itself 
demonstrates how live a subject of investigation this con- 
tract form continued to be throughout the hearings. In its 
printed brief to the Examiner, the Petitioner devoted 21% 
printed pages to the argument that the form of shippers’ 
contract (Exhibit 5 to the Conference statement under 
General Order 76) was bad, and that particularly to be 
condemned was the clause which would give F.O.B. and 
F.A.S. buyers an opportunity to become contract shippers. 
Petitioner also submitted 4 Findings of Fact and 2 Con- 
clusions in which the condemnation of this form of ship- 
pers’ contract was requested. When the Examiner’s Find- 
ings and Conclusions were issued, Petitioner submitted ex- 
ceptions to the portions thereof, among others, dealing 
with the form of shippers’ contract. Upon the oral argu- 
ment before the Board, at which a considerable length of 
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time was allowed all counsel, the subject matter of the 
shippers’ contract was one of the principal points stressed 
by all counsel, and Mr. Guill, one of the members of the 
Board, particularly inquired of all arguing counsel, their 
understandings with respect to the manner in which C.LF., 
Cc. & F., F.O.B. and F.A.S. transactions would be dealt 
with under the proposed form. Petitioner’s counsel availed 
himself of the opportunity to explain his points of view 
with respect thereto and did not complain that he did not 
have an adequate opportunity to voice his views on this 
subject. The suggestion that the Petitioner has not been 
fully heard on the subject of the correct form of shippers’ 
contract to be employed cannot be seriously urged. 


4, Petitioner makes further complaint upon this ground. 
On Page 50 of the Board’s opinion Paragraph A of the 
Board’s conclusion, contains the following language: ‘‘The 
approval granted is contingent upon conference amend- 
ment of the proposed agreement with shippers to conform 
with our opinion herein.’’ The Petitioner apparently would 
argue that this ruling required the Conference to come 
forward with some form of amendment which would then 
be subject to further trial, argument, ete. We submit that 
the logical result of the Board’s conclusion above quoted is 
that the Board itself should state in specific terms how the 
Conference must amend its form of shippers’ agreement 
in order to comply with the condition attached to the 
Board’s approval of the contract system. This step the 
Board took both in the Original Order and in the Super- 
seding Order. It laid down in definite terms the conditions 
with which the Conference must comply. Nonetheless, it 
is the Conference and not the Board which must amend 
the freight agreement in accordance with the Board’s man- 
date in order to come within the ambit of the Board’s ap- 
proval. 


5. The Motion in Section 5, Page 6, refers to ‘‘star 
chamber methods”’ and refers, in support of the argument 
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there attempted, to Section 8 (b) of the Administrative 
Procedure Act. 


Section 8 (b) of that Act contemplates that an agency 
shall, after hearing, render a decision stating its findings 
and conclusions, and this is what the Board has done in 
the instant case. There is no slightest suggestion in Sec- 
tion 8 (b), or elsewhere in the Act, that the Order entered 
by the agency upon its decision need repeat those findings 
or conclusions or any part of them. The Board’s decision 
here (the Report) stands as fully behind the Superseding 
Order as it did in the case of the Original Order. The dif- 
ference is that the Superseding Order unquestionably cor- 
responds to the decision; whereas, it may be argued that 
the Original Order did not correspond to the Board’s de- 
cision. The important point under Section 8 (b) is that 
the record in this case, in the Board’s Report, will show 
the rulings of the Board upon all of the findings and con- 
clusions submitted by the parties. It appears from the 
language of the Superseding Order that it is not based on 
new or different findings or conclusions; it is merely an 
attempt by the Board to express in different words which, 
to the Board, seem more apt, “‘the appropriate * * * relief 
* * 971 to be granted on the basis of the findings and con- 
clusions contained in the Report. 


6. The Petitioner would argue on this Motion to Remand 
its objection that Article 10 of the proposed exclusive 
patronage contract, as approved by the Board, would re- 
quire that controversies between contract signers and car- 
riers should be submitted to arbitration in Tokyo. Public 
Counsel submitted to the Examiner its Proposed Finding 
+ 171, covering the very point which the Petitioner is now 
seeking to raise. Incidentally, the Petitioner did not argue 
this point in briefs before the Examiner or the Board. 
Public Counsel argued that this provision was unreason- 


Ra Section 8 (b) 5 U.S.C. § 1007 (b) of the Administrative Procedure 
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able insofar as it might apply to a consignee located in the 
United States. 


We suggest that the Board’s failure to adopt the sug- 
gestion of Public Counsel in this regard may be explained 
on the following ground. The trade here involved, like 
all foreign commerce of the United States, concerns two 
separate sovereign nations respectively governing terri- 
tory of origin and territory of destination. Were the 
United States regulatory authorities to insist that, in both 
outbound and homeward trades, the shippers’ contract 
must contain provisions for arbitration in the United States, 
it is a very real possibility that the regulatory authorities 
established by the nation situated at the other end of the 
international traffic might, for good reason or otherwise, 
impose a regulation to the opposite effect. The Record 
before the Board in this case shows that Japan has es- 
tablished a regulatory agency pursuant to a statute in 
many respects paralleling our Shipping Act, and that this 
regulatory agency has entered the field of supervision over 
contract systems. It would seem proper that, in cases of 
homeward trades where the originating territory is abroad 
(e.g., Japan) and the exporters’ places of business and 
the offices of the carriers which originate the traffic and 
issue the shipping documents are located abroad, arbitra- 
tion of disputes should, in deference to the balance of con- 
veniences, take place abroad. Reciprocally, it would be ex- 
pected that in outward trades (e.g., to Japan) all arbitra- 
tion would be held in the United States. 


In any event, we submit that this Motion to Remand 
does not place upon the Court the duty of deciding the 
merits of the provisions of the shippers’ contract. When 
the Petition to Review is heard, the Petitioner will have 
its opportunity to raise all questions regarding the validity 
of the Board’s Order upon the Record. Incidentally, neither 
the Superseding Order nor the Original Order effects any 
change in the arbitration provision. 
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7. In Section 5, Page 8, of the Motion, Petitioner argues 
that an administrative order cannot shift to the Court 
factual questions and issues. It does not appear in what 
way Petitioner would contend that the Superseding Order 
shifts any issues to the Court. The issues are dealt with 
not in the Superseding Order but in the Board’s decision 
and, as has been stated above, the Superseding Order adds 
nothing to the functions of the Court in a proceeding such 
as this, namely, to determine whether the Order is in con- 
formity with the conclusions and whether the conclusions 
are properly drawn from the facts found and the evidence 
adduced. 


8. There can be no doubt that the Board, even in the 
absence of an enabling statute, had the power to make the 
Superseding Order clarifying the Original Order. 


In Pennsylvania R. Co. v. United States, 288 Fed. 88 
(W.D. Pa. 1923), a three Judge Statutory Court had be- 
fore it the question of the power of the Interstate Com- 
merce Commission to amend one of its orders. Originally, 
after a full hearing the Commission had entered its order 
directing the Pennsylvania Railroad to establish rates ap- 
plicable to destinations ‘‘east of Harrisburg, Pa., as shown 
in Pennsylvania Railroad Tariff AA—LC.C. No. 1132”’. 
Thereafter, the Pennsylvania Railroad established such 
rates but refused to include certain Atlantic Coast piers 
in the territory governed by such rates. An interested 
party complained to the Commission that this act of the 
Railroad was contrary to the intent and purpose of the 
order which had been entered. Thereafter, without notice 
or farther hearing, the Interstate Commerce Commission 
amended its order so as specifically to make it apply to the 
Atlantic Coast piers. The act of the Commission in thus 
amending its order without notice to any party, was at- 
tacked by the Railroad before a Statutory Court. That 
Court emphasized the fact that the amended order was 
not based on any new evidence and that the Railroad had 
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fully litigated the question during the original hearing. 
The Court cited no statutory warrant for the Commission’s 
action. In disposing of the matter, the Court said: 


‘¢And it has been made to appear to the court, and we 
find as a fact, that testimony actually was taken at the 
hearing relative to shipment of coal to said piers and trans- 
shipment by water. The transcript of the testimony taken 
makes it quite plain that the participants in the hearing 
had the matter in mind, and recognized the fact that the 
Pittsburgh Terminal Railroad & Coal Company was seek- 
ing a complete outlet for its coal to and through the desti- 
nations named in Tariff AA—I.C.C. 1132. In other words, 
we find there was no actual denial of hearing upon the 
question involved by the Interstate Commerce Commis- 
sion. 


‘‘ Assuming this fact, there can be no question, we think, 
as to the power of the Commission to amend its order, 
without further hearing, for the purpose of removing am- 
biguity. The prayer for a preliminary injunction is 


denied.”’ 


Upon this showing the bill for relief was dismissed. 


The Pennsylvania case was referred to by the Supreme 
Court in L. & N. R. R. v. Sloss-Sheffield Co., 269 U.S. 217, 
225 (1925). There, an Order of the Interstate Commerce 
Commission ordered reparations in favor of the shipper 
and against the carrier. After court proceedings in which 
this Order was sustained, the Interstate Commerce Com- 
mission at the instance of the shipper, but without any 
notice or hearing to the Railroad Company, set aside the 
above Order and entered a new Order which refused the 
amount of reparations payable by the Railroad. In thus re- 
ducing the amount the Commission acted upon admissions 
by the shipper that certain items of reparations had been 
improperly included in arriving at the total award. How- 
ever, in addition to eliminating these items which were 
concededly improper, the Railroad contended that the Com- 
mission added certain items which the Railroad had con- 
tested, and which originally had been excluded. There can, 
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of course, be no doubt but that the aggregate of the second 
award was smaller than the aggregate of the first award. 
In sustaining the action by the Commission without notice, 
the Supreme Court emphasized that at the earlier stages 
of the proceeding before the Commission, the Railroad had 
every opportunity to litigate and actually did litigate all 
of the questions involved in making the second Order. 
Without referring to any statutory warrant, the Court 
disposed of the matter in the following manner, at P. 229: 


‘éThe Commission, like a court, may, upon its own motion 


or upon request, correct any order still under its control 


without notice to a party who cannot possibly suffer by the 
modification made. Compare Pennsylvama R.R. Co. v. 
United States, 288 Fed. 88. This power of the Commission 
is, in adversary proceedings, narrowly circumscribed; and 
its exercise is not to be encouraged.”’ 

Where an administrative agency having rendered its 
decision issues an Order which it later finds not to be in 
conformity with its decision, and where no new evidence 
of any kind is required, and where all of the parties have 
fully litigated all of the questions involved prior to the 
issuance of the agency decision, no statutory warrant is 
required in order to enable the agency to correct an am- 
biguity or to clarify its Order, or to make it conform to 
its decision. Such was the case here. The Board, however, 
does have broad statutory warrant which enables it to 
‘creverse, suspend or modify’’ its own Orders. This statu- 
tory warrant appears in Section 25 of the Shipping Act, 
(46 U.S.C. § 824) which provides as follows: ‘“‘The Com- 
mission may reverse, suspend, or modify, upon such 
notice and in such manner as it deems proper, any order 
made by it.’’ It should be noted that the foregoing lan- 
guage is much broader than the provision contained in 
the corresponding section of the Interstate Commerce Act 
—§ 16(6) (49 US.C. § 16(6)), which is as follows: ‘‘The 
Commission shall be authorized to suspend or modify its 
orders upon such notice and in such manner as it shall 
deem proper.’’ It will be observed that the power to re- 
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verse which is granted in the Shipping Act is absent in 
the Interstate Commerce Act. Nonetheless, in Froeber- 
Norfleet, Inc. v. Southern Ry. Co., 9 F. Supp. 409 (N.D. Ga. 
1934), the Commission had entered an Order determining 
that certain rail rates were reasonable. Petitions for re- 
consideration were denied. Thereafter, another petition 
for reconsideration was filed, and on these petitions, the 
Commission ordered that the proceeding should be re- 
opened. Without further hearing, the Commission then 
entered its Report following another decision in another 
ease in the same general destination territory and there- 
upon, found that the rates were unreasonable. In other 
words, here was a complete reversal of the position which 
the Commission had taken. Its conclusion derived from the. 
findings and the evidence was completely altered. Under 
the Commission’s Rule 15(e), a petition for rehearing 
could not be filed more than 60 days after the service of a 
report. In speaking of the situation thus presented, the 
Court used the following language: 


‘The Commission may properly, under its rule 15(e), 
deny a party the right to file a petition for rehearing in 
a reparation case unless it be presented within 60 days, 
but I do not see anything in this rule to prevent the Com- 
mission, on its own motion. from reconsideration and re- 
versing or modifying one of its orders, whether the matter 
be brought to its attention by a petition, which a party 
could not file as a matter of right, or in some other way.”’ 

The corresponding provision in the Civil Aeronautics 
Act 49 U.S.C. § 645(d), is quite similar to that obtained in 
the Interstate Commerce Act, and is much narrower than 
that contained in Section 25 of the Shipping Act above 
quoted. 


In Southwest Airways Co. v. Civil Aeronautics Board, 
196 F. 2d 987 (9th Cir. 1952), the Board had entered an 
Order granting a temporary certificate to an airline. There- 
after, upon a petition for reconsideration, but without any 
hearing, the Board entered an Order rescinding the tem- 
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porary certificate. The airline objected that its rights had 
been violated because it had no opportunity to be heard 
before the entry of this second Order. The Court said, at 
P. 938: «** * * The Board certainly has the power to re- 
consider its orders and set them aside, 49 U.S.C.A. § 645 
(a) and (d), and if certificates not yet effective are de- 
pendent on those orders, they will also be extinguished. 
The situation is totally different from that in which a 
certificate has become effective.”’ 


We consider it obvious that the Order originally entered 
is ambiguous. Although the first ‘‘Ordered Clause’’ ap- 
pears to eliminate f.o.b. and f.a.s. shipments, the second 
<<Ordered Clause’’, which sets forth in haec verba the pro- 
vision which the Board had prescribed for inclusion in the 
contract, contains the provision (wholly consistent with 
the Board’s Report) that for all purposes of the agree- 
ment the person indicated as shipper in a pill of lading 
shall be deemed to be the shipper of the goods. Under the 
proviso, if a contract signatory should offer a shipment 
to a Conference line, such Conference line would have to 
give the shipper the benefit of the lower contract rates 
without inquiring into the nature of the transaction by 
which he gained right to make shipment of the goods, i.e., 
whether it was cif. or c. & f. or f.o.b. or fas. Likewise, 
if a signatory to the contract should make a shipment by 
a non-conference line and if the bill of lading governing 
the shipment were in his name, he could not be heard for 
the purpose of this agreement to argue that he had right- 
fully shipped by the outside Conference line, because un- 
der the terms of his transaction with somebody else, he 
may have been engaged in shipping goods which he had 
purchased f.o.b. or f.a.s. This ambiguity and inconsistency 
the new Order eliminates. 


9. Having thus dealt with the merits of this Motion, we 
must now deal with Petitioner’s insinuations respecting 
the Board and the conference. The statement appearing at 
Page 5 of the Motion “‘that such amendment was prompted 
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by certain ex parte representations and arguments made 
by the Conference in private conferences and conversa- 
tions with the Board * * *’’ is absolutely untrue. The 
intimation that the Original Order might require a change 
in verbiage was first communicated to counsel for the Con- 
ference by the Board’s General Counsel in the course of 
a telephone call from Conference counsel with regard to 
certain subject matter contained in the Board’s Answer 
to the Petitioner’s Application for Preliminary Injunction. 
After Conference counsel had learned of the Board Coun- 
sel’s concern on this subject, however, he made certain 
suggestions to Board’s Counsel over the telephone and 
during a visit to Washington, as to the manner in which 
the Original Order might be recast so as to eliminate the 
concern expressed by Board’s Counsel. No discussion was 
had with any member of the Board and not one of the 
suggestions made by Conference counsel to Board’s Coun- 
sel was adopted; and the amendatory language embodied 
in the Superseding Order is 100% the work of the Board 
itself and/or of its staff. 


ConcLuUsIon 


Petitioner’s Motion suggests no proper reason for the 
remand of the Superseding Order. Intervenor Respond- 
ents are driven to the conclusion that the Motion is being 
made merely for the purpose of achieving, indirectly, the 
relief sought by the Application for the Interlocutory In- 
junction. 


We respectfully submit that the Motion should be denied. 


Landis, Cohen, Rubin & Schwartz 
1832 Jefferson Place, N. W. 
Washington 6, D. C. 

Elkan Turk 
120 Broadway 
New York 5, N. Y. 

Counsel for Intervenor 
Respondents 
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Filed January 24, 1956 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


IsBRANDTSEN CoMPANY, INC., 
Petitioner, 
v. 


Unrrep States or America and 
FreperaL Maritime Boar, 
Respondents, 
and 


Japan-ATLANTIC and 
Guur FREIGHT CONFERENCE ET AL, 
Intervenor Respondents 


Reply of Petitioner to Answers of Respondent Board and In- 
tervenor Respondents to Petitioner’s Motion to Remand the 
Order of the Board 


Petitioner herein, Isbrandtsen Company, Inc., submits 
the following reply to the Answers of the Intervenor Re- 
spondents and the Respondent Federal Maritime Board: 


‘1. Petitioner considers it appropriate to reply to the 
respective Answers of the Intervenor Respondents and the 
Respondent Federal Maritime Board in one document, 
since, through deliberate joint efforts or otherwise, they 
contain similar, if not identical, arguments. Petitioner con- 
siders it unnecessary to reply in detail to the customary 
epithets of the Conference and the Board, which merely 
characterize their approach to the legal problems which 
arise whenever the inviolable exclusive patronage con- 
tract rate system is attacked. The characterization of Peti- 
tioner’s Motion as ‘‘frivolous’’ by the Conference may 
serve the purposes of the Conference counsel of avoiding 
the serious substantive legal questions involved, but these 
customary tactics can hardly succeed in effacing these 
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problems. Certainly, Petitioner, in maintaining costly and 
seemingly endless litigation before the Board and the 
Courts since 1948, attacking the fundamental legality of 
the predatory exclusive patronage system, has hardly been 
indulging in frivolities. Such an abusive charge is also pre- 
sumably leveled at the United States Departments of Jus- 
tice and Agriculture which have joined Petitioner or taken 
the same position in attacking the legality of the system 
in this litigation before the Board and the Courts. Pre- 
sumably also the charge would cover the Board’s own 
overseer, the Department of Commerce which, at times, 
has taken the same position. The completely unfounded sug- 
gestion that Petitioner has interposed its Motion to Re- 
mand for purposes of delay is either self-delusion or the 
peculiar and misconceived theory of these counsel on the 
methods of legal self-defense. Petitioner does not request 
nor desire any delay in this Court’s decision on its applica- 
tion for Interlocutory Injunction or in its Petition to Re- 
view but it feels entitled to have an unambiguous and un- 


equivocal statement of the Board’s findings of fact and 
conclusions, on which the Board’s supplemental Order of 
January 10, 1956 may be based, so that it may proceed in- 
telligently with its Petition to Review. This is the purpose 
of the instant Motion to Remand the latest supplemental 
Order of the Board. 


2. The Answers of the Conference and the Board at- 
tempt to create the impression that there is some measure 
of clarity attendant to the Board’s original Report and 
that the findings and conclusions therein in fact support 
its supplemental Order of January 10, 1956. Upon analysis, 
however, the Board’s purported findings are not merely 
hopelessly involuted—they just do not intelligently support 
what the Conference and the Board now say they ‘‘clearly”’ 
mean. Petitioner, before filing its Petition to Review, read 
and reread several times every line of the Board’s Report. 
There are many parts of the Report which could only be in- 
terpreted by a party in privy with the Board, and not by 
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any transportation or legal expert no matter how clair- 
voyant he might be. The Board’s failure of expression is 
not, however, unprecedented for it has on oceasion gone 
even so far as to state that it may have approved some ex- 
elusive patronage system unconsciously or tacitly. Never- 
theless, in order to indulge the Board and the Conference 
in their curious post-mortem analysis, petitioner is will- 
ing to undertake a critical exposition of each sentence in 
that part of the Board’s Report, appearing on pages 46 
and 47 of the Mimeographed copy thereof, which the Board 
and the Conference both quote in their answers (Such 
sentences are listed separately below under the headings 
A through M): 


A. ‘*Various of the provisions of the contract form pro- 
posed for use in this trade require particular examination, 
for as hereinbefore indicated, shipper witnesses in this 
proceeding were unfamiliar with the contract and had not 
been consulted by the conference in its preparation.”’ 


This statement is clear, so far as it goes, and is most 
certainly true. The Conference shipper witnesses were all 
unfamiliar with and did not understand the exclusive 
patronage contract (Transcript, Docket 730, pp. 697, 700, 
717, 9819, 2824). It was testified, furthermore, that such 
shippers understood that the contract was merely tenta- 
tive and that it would be discussed with shippers before 
pecoming effective (Transcript, Docket 730, pp. 648, 700, 
717, 727, 728). 

B. “We consider articles 1 and 6 of the form contract 
to be unacceptable as presently drafted despite the confer- 


ence explanation that article 6 constitutes a modification 
of article 1 and is controlling over the earlier provision.” 


‘Articles 1 and 6 of the proposed contract purported to 
eover all shipments on Conference vessels whether they 
were made “C.LF., C.&F., F.0.B., ex go down or by any 
other terms.’’ The quoted language of the Board, while 
not especially meaningful, at least gives the impression 
that these articles were for some reason unacceptable to 
the Board. 
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C. ‘“‘The two articles under any construction are objec- 
tionable, because as drafted the receiver under the F.0.B., 
F.A.S. shipments may obtain contract rates so long as he 
patronizes exclusively conference vessels but once he ships 
non-conference, he may not thereafter receive contract 
rates.”’ 

This language is obscure and meaningless. The reason 
stated would hardly support the Board’s newly discovered 
conclusion that F.O.B. and F.A.S. shipments could be cov- 
ered by the exclusive patronage contract. So far as peti- 
tioner is aware the underlying theory of the exclusive 
patronage contract rate system is that the contract signer 
would obtain ‘‘contract rates so long as he patronizes ex- 
elusively conference vessels but once he ships non-con- 
ference, he may not thereafter receive contract rates.”’ If 
this provision is unlawful, and it is Petitioner’s contention 
herein and the purpose of this Review that it is, then the 
entire exclusive patronage contract rate system is unlawful. 


D. ‘‘This provision is objectionable because such a re- 
ceiver obtains the benefits of contract rates without sign- 
ing a shipper contract whereas all other non-signers are 
charged the full non-contract tariff rates and, therefore, 
unlike treatment is being accorded non-signers.”’ 

The language of the Board now becomes more and more 
unmeaningful and unintelligible. The reference to ‘“‘This 
provision”? is by no means clear. Up to this point the Board 
had been speaking about articles 1 and 6 of the exclusive 
patronage contract. The Board had not mentioned or re- 
ferred to any ‘“‘provision’’ in such contract—and to this 
day has not. The statement says that ‘‘such a receiver 
obtains the benefit ete.’? and then goes on to say that ‘‘all 
other non-signers are charged the full non-contract tariff 
rates ete.’’ There is no explanation of what ‘‘all other non- 
signers’? may mean. If it should mean all other “‘receiv- 
ers,’’ it does not make sense, because presumably any re- 
ceiver of C.LF. or C.&.F. shipments would receive the 
‘‘henefit’’ of the contract rates without signing such a con- 
tract, provided the shipper or consignor had signed an ex- 
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elusive patronage contract. If the statement should be a 
cryptic and unexplained attempt to make ‘‘F.0.B. con- 
signee’? synonymous with the term ‘¢shipper’’ then there 
is absolutely no reasoning to explain such a novel and un- 
precedented approach. 


E. “Such F.O.B. receiver should receive contract rates 
only if he is a contract signatory.”’ 


‘Both the Conference and the Board now consider this 
language quite significant for it appears underscored in 
their Answers. Standing alone it would appear to be sig- 
nificant, but its apparent purport is completely negated and 
contradicted by the various statements immediately fol- 
lowing. There is nothing in the way of findings furthermore 
to support such a conclusion, if in fact it should be deemed 
2 conclusion of the Board, which it is clearly not under 
any sensible reading of the Board’s Report. The essen- 
tiality of findings to support such a conclusion is appar- 
ent in light of the fact that there was never any clear state- 
ment in the record that consignees would be called upon 
to sign such an exclusive patronage contract. Importer wit- 
nesses, presented by the Conference, testified that they 
understood that they would not be called upon to sign ex- 
elusive patronage contracts and had not even considered 
the possibility (Transcript, Docket 730, pp. 2208, 2819, 
9894). At least one such importer (consignee) testified 
that he considered the contract unreasonable, and that 
he would not enter into it (Transcript, Docket 730, pp. 
9897, 2828). In the light of this unrebutted evidence of 
record, a conclusion that an f.o.b. receiver should sign 
such a contract would be without any evidentiary support. 
Such a conclusion, however, was apparently allayed by the 
following sentence: 


F. ‘‘We approve the contract form insofar as it pur- 
ports to cover c.if. and ¢.&f. sales. Except as stated below, 
we disapprove the contract form insofar as it purports to 
cover f.o.b. or f.a.s. sales.”’ 
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Here the statement is unequivocally made that the ‘‘con- 
tract form’’ is disapproved insofar as it seeks to cover 
F.0.B. or F.A.S. sales. It is true that the qualifying words 
‘‘except as stated below’’ precede this statement. These 
words, however, were presumably intended to settle the 
controversy which ensued at the hearing concerning who 
had the right to control the routing of a shipment. The 
Conference counsel contended that in some cases the ship- 
per or consignor might have the right to route an F.O.B. 
shipment. Presumably the Board’s language which follows 
was intended to solve the problem of whether the shipper 
or consignee had the right to route an F.0.B. or F.AS. 
shipment, or so Petitioner, and we believe others, under- 
stood. In any event, there is nothing stated clearly below 
this statement in the Board’s Report that any F.O.B. or 
F.A.S. sales could be covered by the system. If the Board 
had intended to achieve such a result it certainly would 
have been no special problem for them so to state in clear 
and precise language. 


G. “‘Irrespective of the terms of the sales agreement, 
in any instance where the contract signer appears as ship- 
per in the bill of lading, such fact alone automatically re- 
quires that the shipment move on Conference vessels.”’ 

This statement is without any meaning in the context 
of the Board’s Report. As explained in the attached Second 
Supplementary Affidavit of Matthew S. Crinkley (attached 
hereto as Exhibit A), the consignor or supplier in Japan 
is invariably listed in the bill of lading as the ‘‘shipper’’ 
irrespective of whether the terms of sale are F.O.B., F.A.S., 
C.LF., or C.&F. Presumably, this statement standing alone 
would give the Conference the right to control F.O.B. and 
F.A.S. shipments under the exclusive patronage contract 
merely by the device of signing the suppliers or shippers 
in Japan. The previous sentence in the paragraph, which 
has been quoted in paragraph F above, is contradictory, 
however, to such a conclusion, for it states that the ex- 
clusive patronage contract is disapproved ‘‘insofar as it 
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purports to cover F.0.B. or F.AS. sales.’’ Therefore, if the 
Board had intended to authorize the Conference to control 
FOB. and F.A.S. shipments merely by the device of sign- 
ing the suppliers or shippers in Japan, and thereby con- 
trolling them under exclusive patronage contracts, its pre- 
vious statement of disapproval would be wholly without 
meaning. Was this a cleverly concocted device to serve the 
purposes of the Conference and deliberately to mislead 
Petitioner and this Court, as well as the shipping public? 
Petitioner assumed that the Board’s disapproval of the 
contract insofar as it purported to cover F.O.B. and F.A.S. 
scales had some meaning. Apparently, on the basis of the 
Board’s newly discovered interpretation, however, as is- 
sued in its Supplemental Order of January 10, 1956, this 
statement was without any meaning whatsoever. 


H. ‘In the situation where the contract signer appears 
as the shipper in the bill of lading, it is no mere matter 
of form to say he is the shipper in fact.”’ 


Just what the significance of this curious statement may 
be, petitioner is still unaware. Petitioner is willing to ad- 
mit that the consignor in Japan, who arranges for the bill 
of lading and arranges for the transportation of the goods 
to shipside, is the shipper in fact irrespectively of whether 
the terms of the particular sale are F.0.B., F.A.S., or on 
any other basis. 


I. “In c.&f. or cif. sales the problem does not arise, 
because there the contract signer is in fact the shipper, 
but in f.0.b. or f.a.s. sales we deem it undesirable to have 
the answer to this problem turn on the complicated ques- 
tions of law as to risk of loss or when title passes in deter- 
mining when a given shipment is or is not covered by the 
shipper’s agreement.”’ 

This statement also is without any meaning. The Board 
speaks about a ‘‘problem”’ without indicating in any way 
what this problem may be. The statement, in any event, 
certainly does not indicate that the Board would authorize 
the signing of F.O.B. or F.A-S. consignees located in the 
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United States under exclusive patronage contracts, nor 
could it possibly support such a conclusion. As we now un- 
derstand the Board’s purpose, they attempt to shift the 
whole burden of determining what shipments may be cov- 
ered by the exclusive patronage contract to an irrelevant 
question of fact; viz., who is named in the bill of lading as 
the shipper? There was not a word of testimony or discus- 
sion of such a suggestion at the hearing. The suggestion 
is meaningless. An F.O.B. or F.A.S. sale merely means that 
the buyer pays cash for the goods when they are delivered 
to the ship in Japan and that he has the right to designate 
the routing of the shipment, as set forth in Exhibit 58 in 
Docket 730 introduced by Conference Counsel, being the 
‘‘Revised American foreign Trade Definitions,’’ published 
by the National Foreign Trade Council. The problem con- 
cerning whether such shipments could be covered by the 
exclusive patronage contract has nothing to do with when 
‘‘title passes”’ or risk of loss. It is a factual question of 
who has the right to designate the carrier. The Board, in 


proposing its ‘‘simple test,’’ would presumably on its own 
action override or change the long-standing commercial 
customs and understandings in this trade. 


J. ‘“We deem it highly desirable that simple tests and 
standards be applicable.”’ 

It would naturally be expected that the Board after mak- 
ing this statement would outline some ‘‘simple test’’ that 
would apply, although it is not clear what purpose such 
‘‘tests and standards’? would serve. The tests which the 
Board actually states are not only simple, they are mean- 
ingless. Any simplicity accomplished inures entirely to the 
benefit of the Conference and would presumably take away 
the long-standing and well-recognized right of the F.0.B. 
buyer to designate the carrier. 

L. ‘‘To.this end we consider that the contract should in- 


dicate that the person indicated as shipper in the ocean bill 
of lading should be deemed to be the shipper.”’ 
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It is just as ‘‘simple”’ as that! As explained in the at- 
tached affidavit of Matthew S. Crinkley, however, the per- 
son indicated as the shipper in the bill of lading is almost 
always the consignor in Japan, irrespective of the terms 
of sale. The Board, therefore, might be considered as ap- 
proving the coverage of the exclusive patronage system to 
snclude F.O.B. and F.A.S. shipments, but, as stated above, 
this is contrary to its previously stated conclusion disap- 
proving such a result, which at least has some measure of 
clarity. 

M. ‘‘We do not intend, however, to preclude shipment 
by an exporter as agent for the buyer, where the exporter 
only renders assistance at the buyer’s request and expense, 


in obtaining the documents required for purposes of expor- 
tation.”’ 

This statement, as many of the others in the Board’s 
Report, has no particular meaning to Petitioner, nor do 
we believe to anybody else. What the Board may mean by 


their phrase ‘‘precluding’’ shipments is unknown. How is 
the Board located in Washington going to decide such com- 
plicated questions of fact under its ‘‘simple’’ test—or is 
the Conference to have the final word in sitting as judge 
in its own case? We can answer this—Yes! 


3. The quotation, as analyzed above, cited by the Con- 
ference and the Board, taken from pp. 46 and 47 of the 
Board’s Mimeographed Report, omits the following para- 
graphs which follow the quotation: 


‘‘The significance of articles 1 and 6 is readily apparent 
when it is realized that over 70 percent of the liner cargo 
in this trade moves under f.o.b. (or f.a.s.) terms. 

Jp this regard it will readily be recognized that partici- 
pation by Isbrandtsen in this trade greater than that an- 
ticipated by the parties must be forecast, in view of the 
freedom of the Japanese exporter to sell and ship under 
f.o.b. terms.”’ 


If it was this “freedom” which the Board held out to 
Isbrandtsen as a gratuitous and mollifying sop to pre- 
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vent Isbrandtsen’s total elimination from the trade, such 
‘‘freedom’’ has now been extinguished by the Board’s own 
interpretation of its original Declaration of Independence. 


Certainly these quotations would seem to indicate that 
the Board was not intending to authorize the coverage of 
the exclusive patronage system insofar as F.0.B. or F.AS. 
sales were concerned. Any fair and sensible reading of the 
Board’s Report would support such an interpretation. The 
conclusion was corroborated furthermore by the first order 
of the Board, served on December 21, where it was stated 
unqualifiedly that the contract system 


‘‘shall not apply to shipments which are made on an 
F.0.B., F.A.S., or ex go down basis, or to the transporta- 
tion of cargoes in refrigerated compartments.”’ 

Therefore, the Board’s own understanding of its Report 
in its first Order was presumably that F.0.B. and F.AS. 
shipments could not be covered by the exclusive patronage 
contract. 


4. The Board has been willing at all times, until the in- 
stant Motion has been filed, to allow Petitioner to oper- 
ate under his justified conclusion that F.0.B. and F.AS. 
shipments were not to be covered by the exclusive patron- 
age system. 


Petitioner’s assumption in this respect was made quite 
clear to the Board by Petitioner’s letter to the Board dated 
December 21, 1955 (a copy of which is attached hereto as 
Exhbit B), in which petitioner stated its understanding of 
the Board’s holding in Docket 730, ‘‘that a conference using 
the exclusive patronage contract non-contract dual rate sys- 
tem could not bind shippers under the exclusive patronage 
contracts with respect to F.0.B. or F.A.S. shipments.”’ 
The Board now states that it was considering the ‘‘clarify- 
ing’? amendment to its original Order as early as ‘‘approxi- 
mately December 22, 1955.’? This was one day after Peti- 
tioner’s letter of December 21, 1955 was delivered to the 
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Board, and was furthermore only one day after the issuance 
of the Board’s first Order on December 21, 1955. 


The Board was perfectly content to allow Mr. Crinkley 
to prepare his affidavits concerning the damage which 
would result to Petitioner, if the exclusive patronage con- 
tract system should be instituted, on the assumption that 
F.O.B. and F.A.S. shipments would not be covered by the 
system. There was no attempt by the Board to answer 
these affidavits in this respect or to correct this ‘‘mis- 
apprehension.”’ A simple local phone call or letter to Peti- 
tioner would certainly have clarified the matter. The Board, 
as the Answers of the Board and Conference now admit, 
had no hesitancy whatsoever in talking with the Confer- 
ence counsel in New York for the purpose of soliciting his 
views on the matter. The Board’s insolent and fantastic 
answer is now that Petitioner’s misapprehensions ‘‘must 
have resulted from Petitioner’s failure to examine the 
Board’s report.’? The Board knows Petitioner and its 


Counsel better than that! Constraint appears more appro- 
priate than a reply to this abusive statement. Petitioner 
does say, however, that if the Board had displayed the 
courtesy in elemental fairness of reading and replying to 
its letter of December 21, 1955, Petitioner’s ““misappre- 
hensions”? would not have continued. 


5. The practical consequences of the Board’s newly an- 
nounced principle that an F.O.B. consignee may be deemed 
the “‘shipper’? and may be forced to sign an exclusive 
patronage contract with the conference are explained in 
the attached affidavit of Matthew S. Crinkley. 


6. It is significant that the Board and the Conference 
both admit in their present Answers that conferences and 
discussions took place between the Board’s attorneys and 
the Conference counsel concerning the subject matter of 
the Board’s amendatory Order of January 10, 1956, prior 
to its issuance. The Answers of the Conference and the 
Board would now attempt to shroud such conferences with 
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the sanctimony of incidental and unimportant conversa- 
tions. The fact remains, however, that one party to the 
administrative proceeding had privy with the Board’s staff 
concering the amendment which affected the substantive 
outcome of the proceeding. How could the Board possibly 
destroy Petitioner’s rights under the Administrative Pro- 
cedure Act by the tactic of leaving part of the decision for 
issuance after the Board’s original Report? Does the Board 
now suggest this as a new and novel way to deprive par- 
ties of their rights under the Administrative Procedure 
Act? 


It makes little difference whether the conferences be- 
tween the Board’s attorneys and the Conference counsel 
were with Board members or not. The Board’s Reports and 
Orders are assumedly in some respects institutional de- 
cisions. The Board’s Answer, in fact, admits on pages 8 
and 9 that the staff of the Board’s General Counsel drafted 
the Board’s Supplemental Order of January 10, 1956 and 


the General Counsel then presented it to the Board after 
the Chairman had reviewed it and made a ‘‘minor change.”’ 
It is certainly a strange and frightening suggestion that 
the Board could immunize itself from the requirements of 
the Administrative Procedure Act by issuing a perfunctory 
report and then caballing with its own counsel, who par- 
ticipate in such adjudicatory proceeding, and with coun- 
sel for one of the private parties, in drafting a dispositive 
order to the exclusion of all other parties to the adminis- 
trative proceeding. Neither Board counsel nor Conference 
counsel could possibly offer a single authority to support 
such a brazenly outrageous proposition. 


7. Petitioner requested in its present Motion to Remand 
the Board’s Supplemental Order of January 10, 1956 that 
the Board recite or explain the statement in the Supple- 
mental Order that it was issued for ‘‘good cause appear- 
ing.’? A proper explanation in this respect has not been 
given in either the Answer of the Conference or the An- 
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swer of the Board, nor could such an explanation be satis- 
factorily given by counsel. Again, Petitioner does not un- 
derstand the concern of the Conference in this matter which 
should properly be a matter to be answered by the Board. 


8. The present circumstances offer the most persuasive 

reasons why the injunctive relief requested by Petitioner 
should be granted before February 1, 1956, the date on 
which, pursuant to the Stipulation filed by the Conference, 
the Conference intends to sign up shippers in the trade 
under exclusive patronage contracts. 
WHEREFORE, Petitioner respectfully requests that the 
Court remand to the Federal Maritime Board and Board’s 
Supplemental Order of January 10, 1956 for the purpose 
of explaining the circumstances surrounding the issuance 
of that Order and explaining the phrase ‘for good cause 
appearing,’’ and furthermore, for a statement of any find- 
ings and conclusions which would support the newly dis- 
eovered interpretation of the Board’s report as announced 
in the Board’s ‘“‘clarifying’’ amendment to its original or- 
der. 


January 27, 1956 
Jonn J. O’Connor 
John J. O’Connor 
Attorney for Petitioner 
Washington Building 
Washington, D. C. 
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EXHIBIT A 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


IsBRANDTSEN Company, INC., 
Petitioner, 
against 
Unrirep States or America and 
FeperaL Marrrmme Boarp, 
Respondents, Noe 
and 


JaPAN-ATLANTIC and 
Gutr Freight CONFERENCE, ET AL, 
Intervenor-Respondents. 


Sreconp SUPPLEMENTARY AFFIDAVIT OF 
MatrHew S. CRINKLEY 


Srate or New York, 
County or New York § 


Matruew S. CrinkLey, being duly sworn, deposes and 
Says: 


SS. 


I am Executive Vice-President of the petitioner and have 
previously filed an affidavit and a supplementary affidavit 
in this proceeding. I now make this second supplementary 
affidavit for the purpose of commenting upon the supple- 
mental order of the Federal Maritime Board, dated Jan- 
uary 10, 1956, and the answers of the Board and the Con- 
ference to Isbrandtsen’s motion to remand such order. 
That order now apparently authorizes the Conference to 
eontrol F.O0.B. and F.A.S. shipments and the consignees 
thereof as ‘“‘shippers’’ under the Conference’s exclusive 
patronage contracts, and to prevent F.0.B. and F.AS. 
consignees from exercising their long-established right to 
designate the routing of the shipments to which they have 
title, over the carrier of their choice. 
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Washington Building 
Washington, D. C. 
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EXHIBIT A 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


IsBRANDTSEN Company, INc., 
Petitioner, 
against 
Unrrep States or AmMERIcA and 
FreperaL Marrrime Boarp, 
Respondents, No. 13027 
and 


JAPAN-ATLANTIC and 
Gur FreigHtT CONFERENCE, ET AL, 
Intervenor-Respondents. 


Srconp SUPPLEMENTARY AFFIDAVIT OF 
MatrHew S. CRINKLEY 


Srate or New York, | 
County or New York § 


Matruew S. Crinxiey, being duly sworn, deposes and 
says: 


SS. M 


I am Executive Vice-President of the petitioner and have 
previously filed an affidavit and a supplementary affidavit 
in this proceeding. I now make this second supplementary 
affidavit for the purpose of commenting upon the supple- 
mental order of the Federal Maritime Board, dated Jan- 
uary 10, 1956, and the answers of the Board and the Con- 
ference to Isbrandtsen’s motion to remand such order. 
That order now apparently authorizes the Conference to 
control F.O.B. and F.A.S. shipments and the consignees 
thereof as ‘‘shippers’’ under the Conference’s exclusive 
patronage contracts, and to prevent F.0.B. and F.AS. 
consignees from exercising their long-established right to 
designate the routing of the shipments to which they have 
title, over the carrier of their choice. 
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As I have previously stated, I attended virtually all the 


hearings before the Federal Maritime Board Examiner in 
this administrative proceeding, known as Docket 7 30. The 
various importer witnesses located in the United States, 
who appeared for the Conference, stated that they had 
never considered signing such an exclusive patronage con- 


tract. 


Previously to filing my original and supplemental af- 
fidavits, I had read the Board’s Report several times and 
had discussed it with our attorney and with others. It was 
the unanimous opinion of all those with whom I talked that 
the Report expressly prohibited the exclusive patronage 
contract system from covering F.O.B. and F.A.S. ship- 
ments. This understanding was corroborated by the ex- 
press terms of the Board’s first order, served on Decem- 
ber 21, 1955, which stated that the system 


“shall not apply to shipments which are made on an 
F.0.B., F.A.S. or ex-go-down basis or to the transportation 
of cargoes in refrigerated compartments.”’ 

‘My previous affidavits on the subject of irreparable in- 
jury and damage which would result to Isbrandtsen upon 
the institution of the exclusive patronage system were 
premised upon the understanding I have stated above and 
on the assumption that if F.0.B. shipments were not cov- 
ered by the exclusive patronage contract, Isbrandtsen 
might be able to get some of those shipments. The damage 
which I previously stated would result to Isbrandtsen on 
the institution of the exclusive patronage system would 
now be greatly increased, by reason of the Board’s new 
order, served on January 11, 1956, for, without access to 
F.O.B. or F.A.S. shipments, we would, for all practical 
purposes, be completely eliminated from the trade. 


Since I now understand that the latest order of the 
Board authorizes the exclusive patronage system to cover 
FOB. and F.A-S. shipments, by the device of considering 
the F.0.B. and F.A.S. supplier as a “‘shipper,’”’ I shall 
comment upon the practical results of this newly-devised 
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interpretation of the Board’s order by the Board itself. 
I am intimately familiar with bills of lading used in this 
trade, with experience in such matters for about thirty 
years, and with the understanding of the terms therein 
in the trade and the methods used in effecting sales be- 
tween suppliers in a foreign country and receivers in the 
United States. Now, at this late date, I am advised that 
the following language in the Board’s order is particularly 
relevant in this respect, to wit: 


‘‘provided that, for all purposes of this agreement, the 
person indicated as shipper in any ocean bill of lading 
be deemed to be the shipper of the goods described in the 
bill of lading.”’ 

This would now become the language of the exclusive 
patronage contract, as re-written by the Board itself. 


In ocean bills of lading the consignor is virtually always 
indicated as the shipper, whether the sale is F.0.B., F.AS., 
C.LF., or any other basis. The ocean bill of lading itself 
does not indicate the terms of the sale. For example, if sup- 
plier A, in Japan, sells F.0.B. Tokyo to buyer consignee B, 
in New York, A is shown as the shipper in the bill of lad- 
ing. The Board’s new order, stating that the shipper ap- 
pearing in the bill of lading should be the controlling mat- 
ter as to who should be bound under the exclusive patron- 
age contract, would mean that the supplier in Japan would 
be bound, even on F.O.B. and F.A.S. shipments, if he has 
signed an exclusive patronage contract with the Confer- 
ence to make all his shipments on Conference vessels. 


From a practical standpoint, this is the way an F.O.B. 
or F.A.S. shipment would be handled, where the buyer 
consignee gives instructions for the routing of the ship- 
ment. He gives instructions as to the line or vessel to be 
used to carry the goods and opens a letter of credit through 
his United States Bank, providing for payment to be made 
for the goods against surrender to the Bank in Japan of 
the original ocean bills of lading, properly endorsed. They 
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are the controlling documents concerning the cargo itself. 
The buyer must use this method, because he can hardly 
afford to pay for the goods before he is able to exercise 
control over them. Thus, the supplier is forced to take out 
the bill of lading in his own name. He cannot take it out 
showing the buyer as shipper, for to do that would mean 
that the supplier would lose eontrol before he is able to re- 
ceive payment through the Japanese Bank against the buy- 
er’s letter of credit. Invariably, the procedure is that the 
supplier takes out the ocean bills of lading, showing him- 
self as shipper, and that the goods are consigned to his 
own order. He then endorses the pill of lading and it be- 
comes a negotiable document, which he can turn over to his 
Japanese Bank, whereupon he receives payment for the 
goods, and simultaneously the Japanese Bank forwards 
the endorsed bill of lading to the buyer in the United 
States. The buyer then has control of the goods for which 
he has paid. 


It is my firm conclusion, from my experience, that the 
supplemental Order of the Board gives to the Conference 
the go-ahead signal to control all shipments in the trade— 
FOB. and F.AS., as well as C.LF., ete., and therefore en- 
ables the Conference to destroy any independent competi- 
tion immediately and completely, on the basis of any access 
to F.O.B. shipments. 


I believe the shipping public was entitled to rely on a 
sensible business reading of the Board’s Report, which 
Report, by itself, expressly stated that F.O.B. and F.A.S. 
shipments could not be eontrolled by the exclusive patron- 
age contract. It was not until the second Order of the Board 
that such a reasonable conclusion and interpretation was 
attempted to be repudiated. 


“We have a result here, where the confused wording of 
the Board’s Report, in connection with the Board’s supple- 
mental Order, makes no sense, in the way that the result 
would work out. 
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From my experience as a practical shipping man in this 
trade and many others, I state frankly that I do not under- 
stand the Board’s reasons as stated and I cannot find in 
the Board’s Report or Orders any relevant findings that 
are stated to support the Board’s newly-expressed con- 
clusion as to the coverage of F.O.B. shipments. 


This entire matter is too vital to the proper conduct of 
the commerce of the United States to be left in such a state 
of confusion, especially if the final interpretation is that 
F.0.B. and F.A.S. sales and shipments are to be covered 
by exclusive patronage contracts, which the supplier of the 
goods enters into with the Conference. Such an arrange- 
ment would upset the basic, long-established fundamental 
custom, practices and understandings, as generally agreed 
to by national and international trade organizations and 
banks, and so expressed in their published definitions of 
international trade terms. 


Sworn to before me this { MarruHew S. CRINKLEY 


25th day of January, 1956 
Lucy S. Butter 


Notary Public, State of New York 
#41-0521350 Qualified in Queens County 
Term Expires March 30, 1957 
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From my experience as a practical shipping man in this 
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LAW OFFICES 
JOHN J. 0’CONNOR 
WASHINGTON BUILDING 
WASHINGTON 9, D. C. 


December 21, 1955 
Re: Docxet No. 764 


Mrirsvur Steamsuip Co. v. PaciFic 
Coast EvropeaN CONFERENCE LINES 


and 
Docket 773 


American PorasH & CHEMICAL 
CorPoRATION v. Paciric Coast 
EvRoPEAN CONFERENCE LINES 


Federal Maritime Board 
441 G Street, N. W. 
Washington 1, D. C. 


Dear Sirs: 


‘We are now compelled to ask you to act promptly, and 


without further delay, on our Petition, dated and verified 
November 1, 1955, to intervene in the above-mentioned 
Dockets, which we filed, pursuant to Rule 5(n) of your 


Rules of Practice and Procedure, nearly two (2) months 
ago. 

- Isbrandtsen is the only independent American Flag oper- 
ator on this Trade Route, and it competes directly with 
the twenty-one (21) Foreign Flag and one (1) American 
Flag Members of the Conference. The temporary inde- 
pendent Foreign-Flag operator, Mitsui, belongs to Con- 
ferences all over the world. 


| Our present and most urgent request is prompted by 
the article in the ‘“‘Congressional Information Bureau,”’ 
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Bulletin Number J-17 of December 19, 1955, that the Pa- 
cific Coast European Conference at a “‘special meeting,”’ 
held on Friday, December 16, 1955, has ‘‘agreed to admit 
Mitsui Steamship Co. to membership,’’? upon the uncon-. 
scionable condition, however, that Mitsui withdraw from 
pending regulatory cases in which its position is opposed 
to that of the Conference.’’ 


What potion does this Conference—to end all confer- 
ences—imbibe and becomes so inebriated that it dare at- 
tach such onerous and illegal conditions to conference 
membership in direct violation of the Board’s decisions? 


Could this Board possibly permit such brazen inter- 
ference with lawsuits pending before it? 


It is significant that this ‘‘special meeting’’ of the Con- 
ference was held two (2) days following the public release 
of the Board’s Report in the Japan-Atlantic and Gulf 
Freight Conference case, Docket 730, which Report held, 
inter alia, that a conference using the exclusive patronage 
contract/non-contract dual rate system could not bind ship- 
pers under the exclusive patronage contracts with respect 
to F.O.B. or F.A.S. shipments. 


That decision of the Board clearly invalidates the Recom- 
mended Decision of the Examiner in said Dockets 764 and 
773, to which we have filed exceptions, and from which Pro- 
ceedings the Conference now attempts to slither out from 
under an inevitable adverse Decision which must neces- 
sarily follow from the Board’s holding in Docket 730. This 
deliberate stratagem to avoid a Board decision, and the 
application to this Conference of the unequivocal and long - 
awaited statement of the law therein, is now conceived to 
force Mitsui to withdraw its complaint and intervention 
in pending adjudicatory proceedings, being held pursuant 
to the Administrative Procedure Act, under the threat of 
withholding membership in this historically arrogant Car- 
tel. This public display of self-asserted sovereignty and 
immunity from the provisions of the Shipping Act is taken 
in the face of the constant reiterations by steamship con- 
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ference spokesmen and by the Federal Maritime Board 
that any qualified member—ineluding even Isbrandtsen— 
would be entitled to membership, and that the Board stands 
every ready to exert its full power in that direction, hold- 
ing the penalty of cancelling the Conference Agreement. 
Thus this conference is deliberately and brazenly attempt- 
ing to avoid a Board decision involving its use of a practice, 
which the Board itself has now condemned in Docket 730, 
and could not fail to condemn here—this defiant attempt to 
avoid an Order against it, moreover, is taken by the brazen 
assertion of a power which the Board has said no confer- 
ence can have. 


The very expected dangers wW. ich compelled Isbrandtsen 
to file its Petition to intervene, which were stated specifi- 
eally therein, may now occur. The American Potash & 
Chemical Corporation has already ‘¢withdrawn’’ its Com- 
plaint in Docket 773, and now the Conference hopes to suc- 
ceed further by eliminating the Proceedings entirely by 


forcing Mitsui also to withdraw its complaint in Docket 
764 and to withdraw as to intervenor in Docket 773. 


We have, of course, no interest in insisting that Mitsui 
pursue its claim for damages against the Conference, to 
which claim it seems clearly entitled. We submit, however, 
that the Conference cannot now be allowed to continue its 
practice of controlling F.O.B. and F.A.S. shipments under 
its exclusive patronage contracts, in view of the Board’s 
decision in Docket 730, condemning this practice. In view 
of the interest already shown by the Department of Justice 
in these illegal practices by this very conference, the cur- 
rent shenanigans of the predominantly foreign group will 
undoubtedly excite their further interest. 


_ The clear decision of the Board in Docket 730 should, 
we submit, leave no doubt that the Board must take im- 
mediate steps to halt this illegal practice engaged in by 
the Pacifie Coast European Conference. If Mitsui should 


decide to withdraw its complaint in submission to the con- 
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ference pressure, the Board would, of course, review the 
proposed settlement of the adjudicatory proceedings in- 
volved. As an applicant Intervenor in these proceedings, 
and as an American operator in the trade, Isbrandtsen de- 
mands that the terms of any such settlement be publicly 
disclosed. 


In any event, Isbrandtsen’s Petition for Intervention in | 
the above-mentioned Proceedings, should be promptly 
acted upon, and the Board should consider and act upon 
the Exceptions to the Recommended Decision of the Ex- 
aminer. 

Please advise the undersigned promptly with respect to 
these inquiries so that I may be in a position to take what- 
ever further steps it may be necessary or advisable to 
pursue. 

Respectfully yours, 


IsBRANDTSEN Company, INc. 


By Joun J. O’Connor 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


IsBRANDTSEN ComPANY, INC., 
Petitioner, 
Vv. No. 13027 
Unirep States or AmMERIca and 


FeperaL Maritime Boarp, 
Respondents. 


Affidavit of Lloyd Tibbott 
District oF COLUMBIA, SS: 
Lioyp Trszort, being duly sworn, deposes and says: 


I am Chief of the Regulation Office of the Federal Mari- 
time Board. Among other things I have the duty and re- 
sponsibility to maintain records of conference agreements, 
tariffs, and rate practices. In addition, I am the chief offi- 
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cer of the Federal Maritime Board charged with the ad- 
ministration of its regulatory functions. 


The following is a list of the more important trades in 
the foreign commerce of the United States which are 
covered by steamship conferences using a dual rate con- 
tract system but in which common carriers by water operate 
services outside of the conference. This information has 
been compiled from the following sources: 


1. As to Conferences using contract rates and as to the 
' date when the system was placed into effect, my 
source is: 


Filings made with the Federal Maritime Board pur- 
suant to the Board’s General Order 76. (This order 
became effective November 11, 1952, and required 
every conference employing a dual rate system as of 
that date to file with the Board a statement as to the 
date when contract/non-contract rates were first estab- 
lished by the conference, together with particulars as 
to the system and the reasons for its use.) 


_ As to non-conference operations in trade covered by 
conference contract rates, my source is: 


Export rate filings made by common carriers by 
water in the foreign trade of the United States as re- 
quired by the Board’s continuing order in Docket No. 
128 (1 U.S.S.B.B. 470). (This order became effective 
September 1, 1935, and continued in effect since that 
date. This order requires every common carrier by 
water in foreign commerce to file a schedule of its rates 
and charges for the transportation of property from 
points in continental United States to foreign ports 
within a period of 30 days after a rate becomes effec- 
tive.) 


As to the rate filings made by carriers operating 
outside an existing steamship conference (non-confer- 
ence carriers), a further check has been made against 
sailing cards and other published sailing schedules to 
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assure that the non-conference line is still in active 
operation. 
Trade: NORTH ATLANTIC—UNITED KINGDOM 
Contract Rates in effect since 1923. 
Non-Conference Carriers: 
Mitsui Steamship Co., Ltd. 10-8-54 to date. 


Trade: GULF & SOUTH ATLANTIC—CONTINENT 
EUROPE 
Contract Rates in effect since 1930. 

Non-Conference Carriers: 
Independent Gulf Line. 8-15-55 to date. 

Trade: NORTH ATLANTIC—MEDITERRANEAN 
Contract Rates in effect since 1925. 
Non-Conference Carriers: 


Isbrandtsen Co., Inc. 6-1-48 to date. 
Costa Line. 12-10-48 to date. 


Yugoslav Line. 5-22-47 to date. 
Denizcilik Bankasi TAO. 4-12-54 to date. 
D. B. Denz Nakliyati TAO. 5-31-55 to date. 


Trade: GULF—MEDITERRANEAN 
Contract Rates in effect since 1930. 
Non-Conference Carriers: 
Sidarma Line. 3-28-55 to date. 
Fabre Line. 9-17-55 to date. 
Trade: ATLANTIC—INDIA, PAKISTAN, CEYLON & 
BURMA 
Contract Rates in effect since 1947. 
Non-Conference Carriers: 
Isbrandtsen Co., Inc. 1-20-47 to date. 


Trade: ATLANTIC—MALAY STATES 
Contract Rates in effect since 1931. 


Non-Conference Carriers: 
Isbrandtsen Co., Inc. 4-17-48 to date. 
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Trade: ATLANTIC—FAR EAST 


Contract Rates in effect since 1929. 
Non-Conference Carriers: 
Isbrandtsen Co., Inc. 11-1-46 to date. 


Trade: PACIFIC COAST—EUROPE (United Kingdom 
& Continent) 


Contract Rates in effect since 1937. 
Non-Conference Carriers: 


Mitsui Steamship Co., Ltd. 7-1-54 to date. 
Hanseatische Reederei Emil Offen & Co. 10-14-55 
to date. 


Trade: PACIFIC COAST—EUROPE (Mediterranean) 
Contract Rates in effect since 1937. 
Non-Conference Carriers: 

Isbrandtsen Co., Inc. 3-3-50 to date. 


Trade: ATLANTIC & GULF/WEST COAST OF SOUTH 
AMERICA 


Contract Rates in effect since 1934. 
Non-Conference Carriers: 


Compania Maritima y de Comercio del Peru (Peru- 
ship). 5-24-55 to date. 


maww~----ee2 


~Ployd Tibbott. 


Subscribed and sworn to before me this 
December, 1955. 
Soe ee” 
District of Columbia. 


‘My Commission expires————-——----_----- 
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Copy of 
FEDERAL MARITIME BOARD 
Agreement No. 3103 
Approved June 25, 1934 
As amended to August 27, 1952 
Japan-Atlantic and Gulf Freight Conference Agreement 





Conference Membership as of September 16, 1952 


American President Lines, Ltd. 
(Barber-Wilhelmsen Line)—Joint Service of 
Wilhelmsens Dampskibsaktieselskab 
A/S Den Norske Afrika—og Australielinie 
A/S Tonsberg 
A/S Tankfart I 
A/S Tankfart IV 
A/S Tankfart V 
A/S Tankfart VI 
Skibsaktieselskapet Varild 
Skibsaktieselskapet Marina 
Aktieselskabet Glittre 
Dampskibsinteressentskabet Garonne 
Skibsaktieselskapet Sangstad 
Skibsaktieselskapet Solstad 
Skibsaktieselskapet Siljestad 
Dampskibsaktieselskabet International 
Skibsaktieselskapet Manderville 
Skibsaktieselskapet Goodwill 
Daido Kaiun Kaisha 
(De La Rama Lines)—Joint Service of 
The De La Rama Steamship Co., Inc. 
The Swedish East Asia Co., Ltd. 
The Ocean Steam Ship Co., Ltd. 
The China Mutual Steam Navigation Company, Ltd. 
Nederlandsche Stoomvaart Maatschappij ‘‘Oceaan’”’ N.V. 
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(Ivaran Lines—Far East Service)—Joint Service of 
Skibsaktieselskapet Igadi 
Aktieselskapet Ivarans Rederi 
A/S Besco 
A/S Lise 

Kawasaki Kisen Kaisha 

(Kokusai Line)—Joint Service of 
Kokusai Kaiun Kaisha, Ltd. 

Tino Kaiun Kaisha, Ltd. 
Mitsubishi Kaiun Kaisha, Ltd. 
Nissan Kaisen Kaisha, Ltd. 
Toho Kaiun Kaisha, Ltd. 

Lancashire Shipping Company, Ltd. 

Lykes Bros. Steamship Co., Inc. 

Mitsui Steamship Co., Ltd. (Mitsui Line) 

(A. P. Moller-Maersk Line)—Joint Service of 
Dampskibsselskabet af 1912 Aktieselskab 
Aktieselskabet Dampskibsselskabet Svendborg 

Nippon Yusen Kaisha 

Osaka Shosen Kaisha, Ltd. 

Prince Line, Ltd. 

Shinnihon Steamship Co., Ltd. 

(States Marine Lines)—Joint Service of 
States Marine Corporation 
States Marine Corporation of Delaware 

United States Lines Company (American Pioneer Line) 

Waterman Steamship Corporation 

Yamashita Kisen Kaisha 

May 23, 1934 


WrrnesseTH: That in consideration of the benefits, ad- 
vantages and privileges to be severally and collectively de- 
rived from this agreement, the parties hereto, common car- 


riers by water, hereby associate themselves in a conference 
to be known as the JAPAN-ATLANTIC and GULF 
FREIGHT CONFERENCE to promote commerce from 


JAPAN, KOREA and OKINAWA to UNITED STATES 
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GULF PORTS and ATLANTIC COAST PORTS of 
NORTH AMERICA. 


1. Purpose of Agreement: This agreement covers the es- 
tablishment, regulation and maintenance of agreed rates 
and charges, for or in connection with the transportation of 
all cargo in vessels owned, controlled, chartered and/or op- 
erated by the parties hereto in the trade covered by this 
agreement including cargo transhipped at ports within the 
scope of this agreement. 


2. Freight Charges: All freight and other charges for or 
in connection with such transportation shall be charged and 
collected by the parties hereto strictly in accordance with 
rates, charges, classification, rules and/or regulations 
adopted by the parties and recorded in the tariff or tariffs 
of the conference. All rates, charges rules and/or regula- 
tions, and additions thereto and changes therein, adopted 
pursuant to the provisions of this agreement, as well as a 
copy of minutes of all meetings and of all circulars and 
other conference papers recording action of the parties 
under this agreement, shall be furnished promptly to the 
Governmental agency charged with the administration of 
Section 15 of the United States Shipping Act, 1916, as 
amended. 


3. (a) Open Rates: The parties hereto may declare rates 
on specified commodities to be ‘‘Open’’ and may thereafter 
declare the rates on such commodities, or any of them, to be 
<<Closed.’’? In the event that the rates on any commodities 
shall be declared ‘‘Open’’ the conference shall so indicate 
in its tariff and shall designate the extent to which it shall 
have relinquished control over the booking and transporta- 
tion thereof. 


(b) Scale of Rates: The parties hereto mutually agree 
that the scale of rates shall be those agreed upon from time 
to time, and published in the JAPAN-ATLANTIC and 
GULF FREIGHT CONFERENCE tariffs, reissues thereof 
and supplements thereto and no party shall engage directly 
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or indirectly in the aforementioned transportation under 
terms and conditions other than those herein mentioned. 


4.: Non-Conference Representation: No party hereto shall 
be represented at any port or ports covered by this agree- 
ment, by any agent engaged in the solicitation, booking, re- 
ceipt and/or documentation of cargoes without requiring 
such agent to agree that such agent will not represent, ex- 
cept as husbanding agent, any common, private or contract 
carrier in the trades within the scope of this agreement other 
than a carrier who is a party to this agreement; and each 
party hereto agrees to be fully responsible to the other 
parties hereto for any loss or damage sustained by such 
other parties by reason of any act or omission of an agent 
which shall constitute a violation by such agent of this 
agreement, or would constitute a violation hereof if such 
agent were himself a party to this agreement; and no party 
shall act as an agent in the solicitation, booking, receipt 
and/or documentation of cargoes for any common, con- 
tract or private carrier, other than another party to this 
agreement, in trades within the scope of the agreement; 
provided, however, that nothing in this agreement shall 
operate to restrict the right of any party to act as the agent 
of its Government subject to the understanding that the 
conference shall be fully informed in advance; with respect 
to the nature and effect of any such arrangements and same 
shall be fully recorded in conference minutes; and provided 
further, that the furnishing of information in violation of 
the security regulations of its Government shall not be re- 
quired of any party. 

5. Unfair Practices Prohibited: There shall be no undue 
preference or advantages nor unjust or unreasonable dis- 
crimination nor unfair practices against any consignor or 
consignee by any of the parties hereto. 


6. Rebating Prohibited: (a): The payment of commis- 
sions or brokerage of any nature to any party or parties 
whatsoever, in a direct or indirect manner, is prohibited. 
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Nothing herein contained shall prohibit the payment of cus- 
tomary fees to duly appointed vessel agents and the pay- 
ment of not more than 5% (five per cent) commission to 
sub-agents. 


(b): The parties hereto agree that they will have only one 
office of their own or one agent or sub-agent at any one port 
in Japan, Okinawa and Korea and inland agents in these 
territories are prohibited. Agents or sub-agents at any port 
must have licensed and established ship-handling depart- 
ments. 


7. Special Privileges Prohibited: The giving or receiving 
of special rates or other special privileges or advantages 
not offered to all shippers shipping under similar condi- 
tions is prohibited. Special privilege shall include, but not 
be limited to, the granting of free or reduced passages, al- 
lowance or special accommodation to any place or port for 
any shipper, consignee or broker, or prospective shipper, 
consignee or broker, or for any officer, employe, agent, or 
representative of any shipper, consignee or broker, or pros- 
pective shipper, consignee or broker, or to any member of 
the family of any of the aforesaid. 


8. Absorptions: The absorption of wharfage, storage, or 
other charges against cargo is prohibited except as may be 
agreed between the parties hereto, and shown in the confer- 
ence tariff. 


9. Sworn Measurers: Sworn measurers recognized by the 
conference shall be employed at all ports within its juris- 
diction where it may be found practicable for the weighing 
and/or measuring of all cargo received for shipment on 
vessels of the parties to this agreement, the cost of such 
service to be borne by the parties of the conference who 
earry the cargo thus weighed and/or measured. 


10. Breach of Agreement: (a): In the event of any vio- 
lation of this agreement by any of the parties hereto and/or 
their respective agents, such party or parties shall be sub- 
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ject to the payment of damages for each and every violation 
which shall be decided and assessed to the satisfaction of all 
parties hereto, except the party or parties charged with the 
violation, but if the party and/or parties hereto committing 
the alleged violation of this agreement are dissatisfied with 
‘the decision come to, such party and/or parties shall have 
the right to appeal, in which event the question of breach 
of agreement and damages shall be left to the determination 
of three arbitrators to be nominated within 30 days from 
the day on which the appeal of the party and/or parties 
charged with the violation will be received at the conference 
office. 


One of the arbitrators will be nominated by two-thirds of 
the parties hereto, except the party or parties charged with 
the violation, one by the party or parties charged, the third 
shall be appointed in agreement of the two arbitrators so 
nominated. The arbitrators shall make their award friendly 
and the decision of two or more of the arbitrators shall be 
final and binding on the parties hereto. There shall be no 
appeal against the award of the arbitrators. All payments 
of any amounts awarded shall be made to the conference and 
placed in the general funds of the conference. 


(b): In addition to the payment of damages, the offend- 
ing party at the option of the conference shall be liable to 
expulsion from the conference or suspension of voting rights 
for such period of time as the conference may determine. 
Determination in the first instance as above as to a Vio- 
lation of this agreement and/or of any rules, regulations or 
tariff provisions of the conference, and whether the penalty 
shall be expulsion, suspension of voting rights and/or the 
payment of liquidated damages, and if the latter, the amount 
thereof, shall be made in accordance with Article 19. 


'(c): In no case shall the party complained against have 
any vote in the determination of the foregoing matters. The 
party complained against shall have the right to be heard 
and to offer a defense against the accusation even though 
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such party may not be afforded the right to vote on his 
guilt or innocence. 


(a): No expulsion shall become effective until and unless 
notice thereof, with a detailed statement of the reason or 
reasons therefor, shall have been air-mailed or cabled to the 
Governmental agency charged with the administration of 
Section 15 of the United States Shipping Act, 1916, as 
amended. Notice of suspension of voting rights pursuant to 
this article shall be furnished promptly by airmail or cable 
to the aforementioned Governmental agency. 


11. Withdrawal: Any party may withdraw from the con- 
ference by giving ninety days written notice of intention to 
withdraw to the conference; provided, however, that no 
withdrawal shall affect the liability of a withdrawing party 
to the conference arising out of any breach of the confer- 
ence agreement or otherwise, or conference obligation in- 
curred up to the date withdrawal becomes effective and pro- 
vided further that no party who has served a notice of with- 
drawal shall be entitled to vote on any conference matter, 
the decision with respect to which is to become effective 
after the effective date of such party’s withdrawal or is to 
continue in force beyond such date. Notice of withdrawal of 
any party shall be furnished promptly by air-mail or cable 
to the Governmental agency charged with the administration 
of Section 15 of the United States Shipping Act, 1916, as 
amended. 


12. Faithful Performance: (a): As a guarantee of faith- 
ful performance hereunder, and of prompt payment of any 
liquidated damages which may accrue against them or of 
any award or judgment which may be rendered against 
them hereunder, the parties hereto agree to deposit with 
the conference Secretary the sum of Twenty-five Thousand 
Dollars ($25,000.00) in United States Government bonds, or 
in United States currency, or surety bond of like amount 
satisfactory to the conference, which shall be deposited or 
invested as may be agreed by the parties pursuant to Arti- 
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cle 19. Any interest accruing thereon shall be for the ac- 
count of the party making such deposit and shall be remit- 
ted promptly to such party if received by the conference. 
Each of the parties further agrees to deposit additional 
eash or security upon demand so as at all times to maintain 
eash or securities or any combination of both of a total 
market value equivalent in United States currency to the 
amount hereinabove specified. Such deposits or the pro- 
ceeds thereof shall be applied to the payment of any liqui- 
dated damages imposed in accordance with Article 10 or 
elsewhere in this agreement, unless otherwise fully paid or 
previously satisfied. 


_(b): In the event of the termination of this agreement 
or the termination of membership or withdrawal of any of 
the parties hereto, the deposits made by the parties con- 
cerned shall be returned to them, together with any accrued 
interest in the possession of the conference, but only after 
any indebtedness to the conference has been fully: satisfied. 


13. Membership: Any common carrier regularly operat- 
ing or giving substantial and reliable evidence of intention 
to operate regularly in the trades covered by this agreement 
may become a member of this conference upon the approval 
by the parties hereto as provided in Article 19 and by affix- 
ing its signature to this agreement or a counterpart thereof. 
No admission to membership shall be effective until air-mail 
or cable advice thereof has been sent to the Governmental 
agency charged with the administration of Section 15 of 
the United States Shipping Act, 1916, as amended. Every 
application for admission to membership shall be acted upon 
promptly. No carrier shall be denied admission except for 
just and reasonable cause, and advice of any denial of ad- 
mission to membership, together with a statement of the 
reason or reason therefor, shall be furnished promptly to 
the Governmental agency charged with the administration 
of Section 15 of the United States Shipping Act, 1916, as 
amended. 
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14. Rules and Regulations: (a): Members of the confer- 
ence hereby organized shall abide, and the conference shall 
be governed, by the rules and regulations from time to 
time made by the said conference, which shall include, 
among other things, provisions in respect to meetings, both 
regular and special, payment of expenses incurred in the 
maintenance of the conference, and such other matters as, 
in the opinion of the members of the conference, are neces- 
sary or desirable to further the ends of the conference as set 
forth herein. 


(b): No such rule or regulation or alteration thereof, 
which constitutes a modification, addition or supplement 
to this agreement, shall be made effective until it has been 
approved pursuant to Section 15 of the United States Ship- 
ping Act, 1916, as amended. 


15. Admission Fee: A fee of One Thousand Dollars 
($1,000.00) shall be assessed each applicant upon admission 
or readmission to the conference, no part of which shall be 
returned except upon dissolution of the conference, in which 
event all sums of money then remaining in the hands of the 
conference, after payment of all expenses, shall be divided 
among the parties as they may determine. 


16. Meetings: Meetings of this conference shall be held in 
Tokyo, Japan, or elsewhere, as may be agreed upon by the 
parties. Regular meetings shall be held once a month. Other 
meetings may be called at any time by the Chairman and 
he shall call a meeting whenever requested to do so by any 
party. 

17. Notice of Meetings: Except as may be otherwise 
unanimously agreed by all members entitled to vote, notice 
of meetings shall be furnished at least twenty-four hours 
in advance by the Chairman to all parties. Notice shall 
specify the subjects to come before the meeting and no sub- 
ject shall come before a meeting unless advance notice 
thereof has been given as herein required except by the 
unanimous consent of all parties entitled to vote. 
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18. Quorum: Three-fourths of all parties entitled to vote 
shall constitute a quorum at all meetings, except when con- 
sidering changes in this agreement when a quorum shall 
consist of four-fifths of all parties entitled to vote. 


19. Decisions: (2): A quorum being present, decisions 
under this agreement, other than changes in the agreement 
itself, are to be determined by a two-thirds vote of all par- 
ties present and entitled to vote. In cases of changes in 
this agreement, all parties agree to be bound by changes 
made with the consent of two-thirds of all parties entitled 
to vote. 


(b): The Chairman shall have authority, with respect to 
decisions on rate matters, to obtain the votes of the parties 
by telephone in lieu of meeting in conference. All members 
enti#led to vote must be contacted and their votes obtained 
in each case. Decisions on matters voted on by telephone 
shall be made by a two-thirds vote of all parties entitled to 
vote. 


(c): At the request of any member, voting shall be by 
secret ballot which shall be counted by the Secretary who 
shall announce the result of the ballot. 


20. Votmg Privileges: Except as otherwise specifically 
provided in Articles 10 and 26, each party shall have one 
vote on all matters and shall be represented by an accredited 
representative at all meetings. 


21. Officers and Duties: (a): The parties hereto may des- 
ignate a Chairman and/or other officers and prescribe the 
duties and the compensation payable thereto. The duties of 
said officers may be exercised by one and the same person. 
A minute record shall be kept of the proceedings of all 

- meetings. 

(b): Chairman: The Chairman shall prescribe at all 
regular and special meetings of the Conference. Should the 
Chairman be unable to attend such meetings, the Vice- 
Chairman shall preside, if a Vice-Chairman has been desig- — 
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nated by the conference. In the absence of both the Chair- 
man and Vice-Chairman, the Deputy Chairman shall pre- 
side, if a Deputy Chairman has been designated by the con- 
ference. In the absence of all three, a Chairman pro tempore 
shall be elected for the meeting by the members in accord- 
ance with Article 19. 


(c): Vice-Chairman: If a Vice-Chairman is designated 
by the conference, he shall perform any duties of the Chair- 
man during his absence. 


(d): Deputy Chairman: If a Deputy Chairman is des- 
ignated by the conference, he shall perform any duties of 
the Chairman in the absence of both the Chairman and Vice- 
Chairman. 


(e) : Secretary: The conference shall appoint a Secretary 
who shall carry out the duties assigned to him in this agree- 
. ment and those assigned to him from time to time by the 
conference. The Secretary shall be paid such remuneration 
as may be agreed to by the members. 


22. Executive Committee: (a): There shall be a stand- 
ing committee known as the Executive Committee, consist- 
ing of five (5) members. The conference Chairman shall be 
the Chairman of the committee during his term of office. 
If a conference Vice-Chairman and Deputy Chairman are 
designated by the conference, as authorized by Article 21, 
they shall be members of the Executive Committee during 
their term of office. Other members shall be elected by the 
parties in accordance with Article 19 to serve for a period 
of six months. 


(b): The duties of the Executive Committee shall be as 
follows: 


(1) To be responsible for the operation of conference 
office. 


(2) To act on urgent matters brought before them with 
the exception of matters concerning freight rates and 
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malpractices, and make recommendations to the 
membership. 


On all matters brought before the Committee, they 
shall decide by a vote of four-fifths of their members 
as to any recommendations made or action taken by 
them, including a decision as to whether the matter 
is of sufficient urgency to warrant immediate action 
by the committee itself or whether it can safely be, 
or should be, held for a decision by the entire mem- 
bership. 


93. Rate Committee: (a): There shall be a standing 
committee known as the Rate Committee, consisting of three 
(3) members. The Chairman shall appoint the members of 
the Rate Committee who shall hold office during the tenure 
of office of such Chairman. 


(b): It shall be the duty of the Rate Committee to con- 
sider all requests for the establishment of new rates and 


_ tariff rules or changes in rates and tariff rules and to sub- 
mit their recommendations thereon in writing through the 
conference Secretary for consideration at regular or spe- 
cial meetings of the conference. 


94. Committee on Malpractices: There shall be a Com- 
mittee on Malpractices, consisting of three (3) members who 
shall be appointed by the Chairman. If there is a Deputy 
Chairman designated by the members, as authorized by 
Article 21, he shall be a member of the Committee on Mal- 
practices and shall serve as Chairman. The Secretary shall 
be empowered and directed by the Committee on Malprac- 
tices to investigate any reported infractions of the confer- 
ence tariff, rates, rules, regulations, ete. The member lines 
shall cooperate with the Secretary in the conduct of such 
investigations and shall make available to him facilities nec- 
essary to conduct such investigations. The Secretary shall 
report the results of all investigations to the Committee on 
Malpractices for the information of the Committee and such 
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recommendation for action by the conference as the Com- 
mittee may deem appropriate. 


25. Special Committees: In addition to the standing Com- 
mittees provided for in Articles 22, 23 and 24, there may be 
such Special Committees as the conference may from time 
to time establish. The members of all Special Committees 
shall be appointed by the Chairman and shall hold office 
during the term of his office. 


26. Maintenance of Service: (a): Failure of any party to 
this agreement, to have a sailing in the trades covered by 
this agreement for a period of ninety consecutive days shall 
be a suspension of service and any party whose services 
have been thus suspended shall have no right to vote on any 
matter within the scope of this agreement, except changes 
in this agreement, until service has been resumed. 


(b): If any party, whose services have been thus sus- 
pended, fails to resume service within a period of ninety 
consecutive days after the termination of the first ninety 
day period, the conference may, pursuant to Article 19, de- 
clare that such party has abandoned service in the trades 
covered by this agreement. The party whose services are 
involved shall have no vote in any decision hereunder. In 
the event of a declaration of abandonment, as herein pro- 
vided, the party whose service is declared abandoned shall 
immediately be notified by the conference and thereupon the 
membership of such party in this conference shall be auto- 
matically terminated. 


(c): Acts of war, strikes, lockouts, other labor disturb- 
ances, or force majeure which may result in a suspension 
of service or cause for a declaration of abandonment shall 
be considered by the parties as cause for waiving the pen- 
alty provided in this Article. In no event shall a party 
whose services have been suspended for a period of 180 con- 
secutive days have the right to vote on any matters under 
this agreement, including changes in the agreement itself, 
unless such suspension of service is excused by the con- 
ference for reasons enumerated herein. 
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(d): Notice of loss or restoration of voting rights, aban- 
donment of service and waiver of penalties shall be fur- 
nished promptly by air-mail or cable to the Government 
agency charged with the administration of Section 15 of the 
United States Shipping Act, 1916, as amended. 


(e): Resumption of service shall be deemed to have been 
made as of the date a vessel commences to load at its first 
port of call in Japan, Korea or Okinawa for a voyage to 
any port of discharge covered by this agreement. 


27. Expenses of the Conference: The expenses of the con- 
ference shall be prorated among the members as they shall 
from time to time determine. 

28. Delinquent Members: A member shall become de- 
linquent upon failure to pay any indebtedness to the con- 
ference within thirty days after receipt of notice of such 
indebtedness. 


29. Consular Invoices and Freight Manifests: Before is- 
suing Bills-of-Lading, members shall obtain from shippers 


properly authenticated copies of consular invoices or dec- 
larations covering each shipment in accordance with in- 
structions issued from time to time by the Secretary, in- 
cluding any exceptions on commodities for which consular 
visas are required. Such invoices, together with true copies 
of freight mainfests prepared by the members and duly 
certified by such members, shall be filed with the office of 
the Secretary within fourteen days after the sailing of the 
vessel involved from its last port of loading in Japan; any 
information so filed with the office of the Secretary shall not 
be used in violation of Section 20 of the United States Ship- 
ping Act, 1916, as amended. 

30. Divulgence of Conference Proceedings Prohibited: 

(a): It shall be the rigid duty of each member to main- 
tain secret and confidential the nature of all questions and 
matters which may come before the conference, either for 


consideration or decision thereon. Divulgence of such in- 
formation to persons other than members of the conference 
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shall subject any offending member to a fine, the amount of 
which shall be determined by the conference but which may 
not, for any single offense, exceed One Thousand Dollars 
($1,000.00). The offending member shall not cast any vote 
in the determination of the application of a fine or the 
amount thereof pursuant to this Article. 


(b): The provisions of this Article shall include, but not 
be limited to, the making public of any confidential confer- 
ence documents. 


(c): If the conference shall be unable to determine re- 
sponsibility for a violation of this Article by means of a poll 
of the members, the matter may, upon request of any con- 
ference member, be placed in the hands of an outside con- 
fidential agency selected by the conference to trace and de- 
termined at conference expense, the identity of the offending 
party or parties. 


(d): All publicity concerning conference affairs, proceed- 


ings and discussions shall be disseminated only by the Sec- 
retary and under instructions from the Chairman. 


31. Responsibility for Acts of Agents and Sub-Agents: 
Members shall be responsible for the acts of their agents and 
sub-agents in maintaining both the spirit and the letter of 
the conference agreement and tariff, and conference rules 
and regulations issued thereunder. 


32. Conference Liability: If a member shall incur legal 
expenses as a result of compliance with this agreement, or 
any rule or regulations issued thereunder, such expenses 
and any damages incurred by such member arising out of 
legal proceedings shall be for the account of the conference 
and shall be pro-rated equally among the parties to this 
agreement; provided, however, that the conference shall de- 
termine that such expenses or damages are incurred by the 
member without fault upon its own part and provided, 
further, that such member shall report the institution of 
legal proceedings against it, or the threat thereof, to the 
conference prior to taking any action thereon individually. 
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33. Party to Other Agreements: Any carrier becoming a 
member of this conference shall thereby become a party to, 
and any carrier withdrawing from conference membership 
shall thereby cease to be a party to, any agreements be- 
tween the member lines of the conference (jointly entered 
into by said member lines in their capacity as conference 
members), and any other carrier or other person subject to 
the United States Shipping Act, 1916, as amended, provided 
said agreements are filed and approved pursuant to the pro- 
visions of said Act and contain specific provisions for such 
admission to or withdrawal from participation therein. 


34. Section15 Approval: This agreement is subject to ap- 
proval by the Governmental agency charged with the ad- 
ministration of Section 15 of the United States Shipping 
Act, 1916, as amended. 


35. Modification or Cancellation: No modification or can- 
cellation of this agreement, or any part hereof, shall be valid 
or binding upon the parties hereto unless and until it has 


been filed with and approved by the Governmental agency 
charged with the administration of Section 15 of the United 
States Shipping Act, 1916, as amended, and shall not be 
carried out in whole or in part prior to such approval. 


Ly Wrrness WueEneor the parties have hereunder set their 
hands this tenth day of May, 1934. 


For the Mitsui Bussan Kaisha 
23rd May, 1934 
Per pro Mrrsu1 Bussan Kaisa, Lrp. 
(Sgd.) T. Furukawa 
Manager, Freight Department 


For the Barber-Wilhelmsen Line 


Per pro Dopwett & Co., Lr. 
(Sgd.) F. J. Horman Fisher 
Shipping Department 

Agents. 
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To THE 
FEDERAL MARITIME BOARD 


Statement 
of 
Japan-Atlantic and Gulf Freight Conference 


A 


Fitep Pursuant To Tire 46, Caaprer Il, SUBCHAPTER B, 
Part 236, Section 236.3 or THE CODE OF FrEpERAL REGv- 
LaTions, Berne ParacrapH 3 oF FEDERAL MaxiITIME 
Boarp GENERAL ORDER 76. 


The Japan-Atlantic and Gulf Freight Conference (herein- 
after referred to as the Conference), acting pursuant to 
Federal Maritime Board Agreement No. 3103, as amended, 
in the trade from Japan, Korea and Okinawa to United 
States Gulf ports and Atlantic Coast ports of North Amer- 
ica (hereinafter referred to as the Conference Trade), pro- 
poses to establish contract/non-contract rates in the Con- 
ference Trade and files this Statement with the Federal 
Maritime Board, in compliance with the directions set forth 
in the regulatory provision mentioned and referred to in 
the above caption. 


This statement is based upon information obtained from 
official records in Japan, from the home office of the Con- 
ference in Tokyo, from the records of members of the 
Conference, and from information obtained in various 
Japanese cities by a representative of the Conference sent 
from the United States to Japan for the express purpose of 
ascertaining the facts. 
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Tape AMOUNT OF THE SPREAD OR DIFFERENTIAL 


The amount of the proposed spread or differential be- 
tween contract and non-contract rates is 914% of the con- 
tract rate applicable to the respective commodities and/or 
classes of commodities, for the transportation of which both 
contract and non-contract rates are made available in the 
proposed Conference tariff, rounded off to the nearest quar- 
ter of a dollar. 


B 
Tue EFFECTIVE DATE 


The effective date of the contract/non-contract rates shall 
be the thirtieth day, computed according to United States 
Eastern Standard Time, following the date of the filing of 
this statement with the Federal Maritime Board. 


C 


Tue Reasons ror THE USE OF Contract/Non-ConTRACT 
Rates IN THE CONFERENCE TRADE AND THE Basis FOR 
THE SPREAD OR DIFFERENTIAL Between SucH Rates 


1. Tue Reasons FoR THE USE OF Contract/Non-CoNnTRACT 
Rates IN THE CONFERENCE TRADE 


(a) GENERAL 


The reasons for the use of the contract /non-contract sys- 
tem in the Conference Trade flow from a number of factors, 
including the following: (i) the historical facts relative to 
the Conference and its predecessors; (ii) the stability of 
rates over long periods, which the Conference has been able 
to assure merchants engaged in exporting or importing in 
the Conference Trade; (ili) the increasing frequency and 
progressive improvement of the services rendered to the 
shippers by Conference members, due to competition among 
the members, notwithstanding uniformity of tariff rates, 
rules, and conditions; (iv) the rate of practices of non- 
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Conference competitors of a type which has been repeatedly 
condemned by predecessors of this Board; (v) the disrup- 
tion of Conference carryings caused thereby and the conse- 
quent imminent danger that rate stability, which is vital to 
merchants and carriers alike, will be destroyed unless the 
curative effects of the contract /non-contract system of rates 
may be introduced. 


(b) Tue Histortcan Facts RELATIVE TO THE CONFERENCE 
AND Its PREDECESSORS 


As will appear more fully from Exhibit A, hereto attached, 
the following agreements have successively provided for 
the maintenance of a conference in the Conference Trade: 


Agreement Number Date of Approval 


February 16, 1926 
September 4, 1929 
May 13, 1931 
June 25, 1934 


(ce) Tae Srasmity or Rates Over Lone Periops—ForRMER 
Contract/Non-Contract SYSTEMS IN THE TRADE 


(i) Long Term Stability 


Throughout the period of the conferences operating under 
the successive agreements referred to in Item (b) above, 
the conferences afforded to the exporters of Japan and the 
importers of the Atlantic and Gulf Coasts of the United 
States a very high degree of stability of rates over long 
periods of time. Attached hereto, marked Exhibit B, and 
made a part hereof, is a tabulation of the rates applicable 
to nine specific commodities and to the cargoes included in 
the classification of general cargo (n. 0. s.). The specific 
commodities selected are among those which move in the 
greatest volume in the Conference Trade. The rates apply- 
ing to these commodities and this classification are those 
which appear in all of the successive tariffs of the Confer- 
ence and its predecessors which a thoroughgoing search, 
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at this date and after the disturbances due to World War 
II, has disclosed. 


‘There are absent from this tabulation the rates which 
were established in tariffs numbered 7 and 9. Tariff No. 6, 
which is the first available Conference tariff, is not dated. 
However, it bears internal evidence that it was adopted at 
some date between Febraury 1, 1928, and December 31, 1928. 


There are also missing all tariffs before tariff No. 6. 
However, we have been able to procure from the records of 
Nippon Yusen Kaisha which, with the exception of the war 
years, was a member of each of the successive conferences 
in this trade from 1926 to date, evidence to establish the 
level of rates from February 16, 1926, to the date when 
tariff No. 6 became effective with respect to the classification 
of cargo (n. 0. s.) and with respect to two of the important 
commodities included in Exhibit B, 7. ¢., cheap porcelain 
and celluloid toys. 


From the tariffs which are available and from the data 
obtained from Nippon Yusen Kaisha, the pattern of sta- 
bility is well established. This record completely disproves 
the theory, advanced by some, that the Conference assures 
merchants stability only during the period of advance 
notice which Conference freight contracts establish as that 
which must be given to the shippers before rates can be 
increased. This Exhibit establishes that, although such 
periods of advance notice may be stated in days or months, 
the stability created by Conference action must, with the 
exception of periods of exceptional political or economic 
turbulence, be stated in years. 


The Board will, we are sure, take official notice of the 
circumstance that during the twenty-six year period be- 
tween 1926 and 1952 there have been varying and frequent 
fluctuations in the world charter markets for tonnage. These 
market fluctuations delicately reflect the rise and fall in 
the relative supply and demand for tonnage. During these 
periods, despite these fluctuations and the rise and fall in 
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demand, the Conference rates have stood firm and, over long 
periods, have provided the merchants dealing in the Con- 
ference Trade with a stable and non-speculative transporta- 
tion factor in their export costs. 


In order to assist the Board in an analysis of Exhibit B, 
we shall trace the rate movement of the first item appearing 
on that Exhibit, 7. e., cheap porcelain. This item is also one 
of the commodities which moves in greatest volume in the 
Conference Trade. 


Reference to Exhibit B demonstrates that from February 
16, 1926, to September 1, 1934, the rate on this item was 
$10.50 per measurement ton." On September 1, 1934, the 
contract system was made effective and cheap porcelain was 
accorded a contract rate of $8 and a non-contract rate of 
$11 per measurement ton. Those rates remained effective 
until May 1, 1935. From May 1, 1935, to May 1, 1937, cheap 
porcelain enjoyed a contract rate of $9 and a non-contract 
rate of $12 per measurement ton.” From May 1, 1937, to 
October 1, 1939, (see footnote 28 of Exhibit B) the rates 
on cheap porcelain continued to be $10 contract and $12 
non-contract per measurement ton. As of September 14, 
1939, contracts for the carriage of porcelain were cancelled 
and the non-contract rate of $12 was charged for ships 
leaving Japan on and after October 1, 1939. This Confer- 
ence action was taken because of the outbreak of the war 
in Europe which, of course, required some of the Confer- 
ence members due to the diversion or requisition of their 
tonnage by their respective governments, to terminate or 
curtail their services. The performance of the rates after 
the outbreak of the European war and right up to the 
termination of commercial intercourse between the United 


_ 7 As stated above, tariff No. 7 is not available. However, as indicated 
in footnote 11 of Exhibit B, the rate of $10.50 per measurement ton con- 
tinued in effect during the period above stated. 

2 As is shown in footnote 23 of Exhibit B, from July 1, 1936, to May 1, 
1987, a contract rate of $10.00 per measurement ton and a non-contract 
rate of $13.00 per measurement ton to Gulf Coast ports was established. 
With the coming into effect of tariff No. 12, on May 1, 1937, the same 
rate became applicable to both U. S. Atlantic and Gulf Coast ports. 
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States and Japan is, perhaps, as eloquent a demonstration 
of the stability which the conference system, and particu- 
larly the contract/non-contract system of rates, affords to 
the public as any that can be found in shipping annals. Ex- 
hibit B indicates that on December 1, 1939, the contract 
rate on cheap porcelain was fixed at $12 per measurement 
ton, and this rate continued for eight months to July 1, 
1940. On July 1, 1940, the contract rate was advanced a 
mere 50¢ per measurement ton, to $12.50. The non-contract 
rate remained static at $14.50 per measurement ton, and 
these rates continued until the commerce between the af- 
fected countries came to an end. 


‘The first post-war rate for cheap porcelain was estab- 
lished on May 1, 1948, at $39.25 per measurement ton. This 
rate continued effective, however, only for a period of about 
three weeks (see footnote 39 of Exhibit B), when the rate 
was reduced to $30 per measurement ton. The rate contin- 
ued at $30 per measurement ton from May 26, 1948, until 
August 30, 1950, (see footnote 45 of Exhibit B) when it was 
reduced to $25. The $25 rate continued in effect until Feb- 
ruary 15, 1951, when it was increased to $28.75 per measure- 
ment ton. On April 25, 1951, although the rate remained the 
same, the rate basis was changed from a measurement ton 
to a short ton or a measurement ton, whichever would yield 
the greater revenue (see footnote 48 of Exhibit B). That 
basis and that rate continued from April 25, 1951, to Novem- 
ber 15, 1952, when, in anticipation of the adoption of a con- 
tract/non-contract system in accordance with General Order 
76, a rate for cheap porcelain was adopted which was sub- 
stantially lower than the rate which was in existence im- 
mediately prior to November 15, 1952, and, indeed, the 
proposed non-contract rate on this item is substantially 
below the pre-existing tariff rate. 


‘The record of stability of rates for the transportation of 
cheap porcelainware is the rule and not the exception. With 
some variations, a similar record will be found in the study 
of rates of the other items enumerated in Exhibit B. 
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Stability of rates is of maximum importance to mer- 
chants engaged in the Conference Trade. Without such 
stability they are unable to make forward commitments and 
to lay business plans with any certainty that their enter- 
prises will not go awry due to the speculative character of 
the transportation factor in their costs. This proposition 
applies to the exporters from Japan, Korea and Okinawa 
and with equal force to the American importers who com- 
pete with domestic producers and with sources of supply 
in other foreign lands, as well as with each other. 


(ii) Previous Conference Contract/N on-Contract Systems 


Not the least cause for the exceptional stability which has 
characterized the rates in the Conference Trade has been 
the traditional employment by the Conference of the con- 
tract/non-contract system. 


The earliest Conference tariff to which access may now be 
had, i. e., tariff No. 6, and which was in effect prior to De- 
cember 31, 1928, provided contract and non-contract rates 
for three items: canned crabs, lily bulbs and tea. These 
rates were as follows: 


Item Contract Non-Contract 
canned crabs $10.50 $14.50 


lily bulbs 15.00 20.00 
tea 9.50 12.00 


Tariff No. 8, which went into effect on November 1, 1930, 
indicates the following contract/non-contract rates: 


Item Contract Non-Contract 


canned crabs 

(and other canned fish) $10.00 $14.50 
electric bulbs 9.00 14.00 
lily bulbs 11.00 20.00 
tea 9.50 12.00 
toys 9.00 14.00 


All of the above rates were on a basis of 40 cubic feet. 
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Tt will be observed that both dollarwise and percentage- 
wise the spreads between contract and non-contract rates in 
tariffs numbered 6 and 8 were not uniform. 


‘Although no copy of tariff No. 9 appears to be extant, 
we have located a circular addressed to Japanese shippers 
which refers to the issuance of tariff No. 9 on November 15, 
1931. The circular enumerates 22 different items to which 
contract and non-contract rates were made applicable and 
states that ‘‘Non-contract rates will be approximately 30% 
higher than contract rates’’. The circular also included a 
form of Conference freight contract. We attach hereto, 
mark Exhibit C, and make a part hereof, a copy of the 
aforesaid circular. 


As will appear from Exhibit B, hereto attached, tariff 
No. 10, which went into effect on September 1, 1934, ap- 
pears to be the first Conference tariff in which contract and 
non-contract rates were assigned to the entire range of im- 


portant commodities. With the exception of the brief period 
of a few months following the outbreak of the European 
War, this practice continued from May 1, 1935, until the 
termination of commercial intercourse between Japan and 
the United States in 1941. 


As also may be gathered from Exhibit B, in none of 
the successive tariffs does there appear to be any pattern, 
either from the standpoint of dollars and cents, or from 
the standpoint of percentages, according to which the 
spread or differential between the contract and non-contract 
rates were promulgated, excepting only with respect to 
tariff No. 15, which became effective on December 1, 1939. 
In that tariff there appears to have been a differential of 
20% of the contract rate, rounded off to the nearest half 
dollar. 


It seems probable that the contract/non-contract rates 
have been in effect in the Conference Trade as long as they 


have in any trade in the import or export commerce of the 
United States. 
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In none of the tariffs does there appear to have been 
a spread, however determined, as low as the spread of 
914% of the contract rates, which it is now proposed to 
introduce. Under the contract/non-contract system, with 
the spreads as above described, the export trade from Japan 
to the United States flourished to the advantage of both 
countries. 


(d) Tue Increastnc FREQUENCY AND ProcREssive ImpRovE- 
MENT OF SERVICE BY CONFERENCE MEMBERS 


A mere reference to the number of lines which are oper- 
ating and which have operated in the Conference Trade, in 
itself, is sufficient to demonstrate that the conference sys- 
tem, including, over a considerable period, the contract/ 
non-contract rate system, has had the effect of stimulating, 
improving and increasing the service rendered to the mer- 
chants engaged in the Conference Trade. As appears from 
Exhibit A, there were only three signatories to Agreement 
No. 73, the first Conference agreement in this trade, which 
was finally approved on February 16, 1926. Likewise there 
were only three parties to Agreement No. 129, the second 
Conference agreement in this trade, which was approved 
on September 4, 1929. There were, however, four signatories 
to Agreement No. 154, the third Conference agreement in 
this trade, which was approved on May 13, 1931, and, 
during the succeeding two years, two additional lines were 
admitted to Conference membership. The fourth agreement 
in this trade, No. 3103, which was approved on June 25, 
1934, and which, with amendments, is presently in force, 
was signed by eight lines. 


Due to the numerous admissions and withdrawals to 
and from membership of this Conference in the intervening 
years, all of which appear on Exhibit A, there are today 
in the Conference no less than eighteen members. Within 
the recollection of those, acting on behalf of the Confer- 
ence, by whom this Statement is being prepared, at no time 
in the history of the successive Conferences has any appli- 
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cant who was ready, able and willing to render a regular and 
dependable service in the Conference Trade been denied 
membership. Conference membership would be available to 
the Isbrandtsen Company, Inc., (hereinafter referred to as 
Isbrandtsen) which is the only non-Conference line which 
now appears to be rendering a regular service. 


| Accurate records of the number of sailings of the Con- 
ference vessels in the early days are not available at the 
time of the preparation of this Statement. However, the 
frequency and regularity of service furnished by the Con- 
ference lines during the post-war period from January, 1949, 
is evidenced by Exhibit D, hereto attached, and made a 
part hereof. 


But the increase in the frequency and regularity of sail- 
ings does not tell the entire story of the improved service 
offered by the Conference lines to the merchants engaged in 
this trade. 


| Prior to 1929 the vessels operating in the Conference 
Trade were not so constructed as to adapt them to the spe- 
cial requirements of the trade. Generally speaking, their 
speed was 9 to 10% knots. Their bale capacity was in the 
region of 400,000 cubic feet. They had no reefer capacity 
and no silk rooms. In the 1930’s, the Conference members 
entered into and completed programs for the construction 
of vessels which were especially adapted to this trade. 
They had speeds in the range of 14 or more knots. They had 
deadweight capacity, in many cases, considerably in excess 
of 9,000 tons. Their bale capacity, in all cases, was much 
greater than was true of the earlier vessels and, in certain 
eases, exceeded 600,000 cubic feet. Most of the vessels of 
many of the lines had reefer capacity, for the transportation 
of food products from Japan, and strong rooms, especially 
adapted for the carriage of raw silk, silk goods and and 
other valuable cargoes. 


The competitive improvement of vessels and services 
among the member lines continued up to the outbreak of 
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World War II. At that time certain of the lines had vessels 
in the service capable of a speed of 18 knots and speeds 
of 15 to 17 knots were not uncommon. Since the conclusion 
of the war, the improvement of vessel types, especially 
adapted to the Conference Trade, continued, and only re- 
cently the vessel of one of the Conference members per- 
formed a voyage from Japan to New York in 26 days 
elapsed time and 24 days, 4 hours steaming time. This 
vessel is capable of a speed of 21 knots and steams fully 
loaded at 1744 knots. 


It is unnecessary to stress here the tremendous invest- 
ment which has been made in the construction of these 
fleets of modern cargo vessels. 


Therefore, although the effect of Conference action has 
been to eliminate competition among the Conference mem- 
bers with respect to freight rates, rules and conditions, it 
has turned the competition into a race to give to the Japan- 
ese exporter and the American importer ever-improving 
vessels and service. It is unnecessary here to dwell on the 
advantages to the merchants engaged in the Conference 
Trade which flow from this accelerated and progressively 
improving service. Naturally, the Conference members 
would not have made the heavy investments necessary to 
provide these improvements unless they had expected that 
conditions would prevail which would permit them to re- 
main in business. 


(e) Tue Practices oF Non-CoNFERENCE CoMPETITORS 


The only non-Conference liner competitor since the con- 
clusion of the war has been Isbrandtsen.* This company 
instituted its service in the Conference Trade in or about 
June, 1947. Since that time it has openly followed the gen- 
eral policy of quoting rates which are 10% below the cor- 
responding Conference rates, rounded off to the nearest 
5 cents. Complete and illustrative evidence of this practice 


* Please refer to Exhibit G, footnote 1. 
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on Isbrandtsen’s part appears from a tariff issued by Hoth- 
ership, Isbrandtsen’s General Agent in Tokyo, which tariff 
bears the caption “Abbreviated Freight Tariff”. A copy of 
this abbreviated freight tariff, issued as of June 25, 1952, is 
hereto attached, marked Exhibit B, and made a part hereof. 


The competitive character of Isbrandtsen’s rate cutting 
apears without qualification from Exhibit E. There will 
be found in parallel columns, quotations of Conference 
rates to the Pacific Coast and Isbrandtsen rates to the 
Pacific Coast (including both local rates and overland 
rates), and Conference rates to the Atlantic Coast as well 
as Isbrandtsen’s rates to the Atlantic Coast. 


A check of the item numbers on Exhibit E indicates 
that in substantially all cases the Isbrandtsen tariff carries 
the same “Item No.” and description for each commodity 
as the Conference tariff. 


The impropriety of this appeal to the shipping public on 


the basis of tariffs computed by the application of a frac- 
tion to the tariffs of a competitor has been established in 
unmistakable language by the decisions of the predecessors 
of the Federal Maritime Board. 


Docket No. 128, Section 19 Investigation, 1935, 1 
U.S.8. B. B. 470, 498, 501 (1935) ; 


Docket No. 512, Cargo to Adriatic, Black Sea, and 
Levant Ports, 2 USMC 342, 345 (1940). 


Evidence of the continuance of this practice is not want- 
ing. Prior to the promulgation of General Order No. 76, the 
‘Conference had announced the adoption of contract and 
‘non-contract rates, effective on November 15. Isbrandtsen 
did not procrastinate in announcing to the public its own 
rate policy, predicated upon the new rates which the Con- 
ference had announced. Isbrandtsen circularized the trade 
with an announcement dated November 14, 1952, a copy of 
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which is hereto attached, marked Exhibit F, and made a 
part hereof, the essence of which was as follows: 


‘Wr ARE HAPPY TO ANNOUNCE TO ALL OUR SHIPPERS THAT 
OUR NEW RATE EFFECTIVE 8. S. ‘Fyne CLoup’ WILL BE 10% 
LESS THAN THE CONFERENCE CONTRACT RATE”’ 


According to the same circular, the ‘‘Flying Cloud’’ was 
scheduled to sail from Yokohama at midnight on November 
17, 1952. 


There can therefore not be the slightest doubt as to 
the impropriety of Isbrandtsen’s rate practices in the Con- 
ference Trade. 


Isbrandtsen, however, had not alone the advantage of 
quoting rates fractionally under the Conference rates. It 
also benefited by the stability created by the rate practices 
of the Conference. So long as the Conference has been 
willing to stand for long periods by its promulgated tariffs, 
Isbrandtsen could quote cut rates for like periods and thus 
assure to those shippers who have used its service the 
same ability to depend on forward rate stability as they 
would enjoy if they had shipped their goods by Conference 
tonnage. This stability and this advantage, as well as 
the advantage of rate cutting, would disappear once the 
Conference should disband or should declare its rates open. 
As Isbrandtsen’s above practices have more and more 
greatly impinged upon the business of the Conference lines 
and as the press for drastic Conference action to meet 
Isbrandtsen’s practices has become more and more impera- 
tive and insistent, the need for the contract system to 
prevent an all-out rate war has become evident to all. 


Isbrandtsen instituted its service in or about June, 1947, 
on a schedule of one sailing a month. By virtue of its rate 
cutting practices, under the umbrella of the Conference 
policy of stable rates, this non-Conference competitor has 
drawn to itself an inordinate portion of the cargoes being 
transported in the Conference Trade. 
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Although prior to the year 1952 Isbrandtsen, from time 
to time, had two and three sailings a month, it appears 
definitely to have established a schedule of two sailings 
a month in or about August, 1951; and to have increased 
this schedule to three sailings a month in August, 1952. 
It now appears that Isbrandtsen is contemplating an in- 
crease in its service to one per week. 


An article by Richard P. Cook appeared in the issue of 
the Wall Street Journal for Friday, November 14, 1952, 
which stated that it was based upon interviews with Mr. 
Hans Isbrandtsen, the President of Isbrandtsen, and other 
persons in the Isbrandtsen organization. In this article, 
among other statements, appears the following with rela- 
tion to around-the-world service which includes the trade 
from Japan to United States Gulf and Atlantic ports: 

‘The company is soon increasing this service to a sail- 
ing every ten days and may later move to one a week.”’ 
A Conference representative has further reported that 


Mr. Hans Isbrandtsen, during his recent visit in Japan, 
stated to Japanese shippers that the company expected to 
increase its service to one sailing per week. 


‘As would be expected in the light of known principles of 
steamship economics, Isbrandtsen has obtained very satis- 
factory cargoes for its increasingly numerous sailings. At- 
tached hereto, made a part hereof, and marked Exhibit G, 
is a schedule comparing the total non-Conference carryings 
(Isbrandtsen) with the total Conference carryings in reve- 
nue tons from June, 1951, to September, 1952, both months 
inclusive. In this Exhibit will also appear, in column 5, the 
percentage of total liner earryings transported by non- 
Conference vessels and in column 6 the percentage of total 
liner carryings transported by Conference vessels. In 
column 7 appears the number of Conference members with 
sailings during the respective months and in column 8 the 
average percentage of the total liner carryings per Con- 
ference member with sailings during the relevant month. 
_ At the foot of columns 2, 3 and 4 will be found total figures 
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which embrace the carryings from June, 1951, to September, 
1952, both months inclusive. The aggregate liner carryings 
during this period amount to 456,310 payable tons. Of this, 
the Conference members carried the aggregate of only 
316,618 revenue tons or 69.4% of the total (foot of column 
6); whereas, Isbrandtsen alone carried 139,692 revenue 
tons or 30.6% of the total (foot of column 5). An examina- 
tion of columns 5 and 8 indicates that in many months 
Isbrandtsen has carried well above one-third of all of the 
liner carryings; whereas, the Conference members who had 
sailings in the respective months on the average have not 
carried as much as 10% since the month of June, 1951. 


Perhaps the most significant figures in Exhibit G are 
those which appear in footnotes 4 and 5. There it appears 
that the average carryings of Conference vessels have been 
1,208.5 revenue tons; whereas, the average carryings of 
Isbrandtsen vessels have been 4,989.8 tons per sailing. 


Exhibit H sets forth statistics of tramp carryings in the 
Conference Trade for the months of March and September 
in the years 1949 to 1952, inclusive. Exhibit H (footnote 1) 
also indicates, to the extent that the data is available, the 
rates charged for carriage on the tramps and the Confer- 
ence tariff rates at the times when the respective tramp 
vessels were operated. The Exhibit indicates the extent to 
which the Conference lines are subjected to tramp competi- 
tion in addition to the non-Conference liner competition. 


The Conference members are of the view that if a system 
of contract/non-contract rates were introduced in accord- 
ance with the proposal set forth in this statement, a very 
considerable addition to liner carryings would be effected. 


(f) ConcLusion 


The above statements and the Exhibits A to H inclusive 
demonstrate beyond peradventure that the Conference, over 
the years, has been devoted to the rendition of a regular, 
frequent and dependable service in the Conference Trade, 
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and to the maintenance of stability of rates which is neces- 
sary to the conduct of business in that trade. 


Since 1948 the Conference members, despite the invest- 
ment of huge sums in the construction of especially adapted 
and speedy vessels for operation in the Conference Trade, 
have seen their business inordinately impaired by a non- 
Conference competitor, whose competitive method is the 
cutting of rates by a general policy of uniformly deducting 
a fraction from Conference rates. As above stated, this 
competitive method has been soundly condemned by the 
agencies charged with the administration of the Shipping 
Act, 1916, as amended. The non-Conference competitor has 
been able to increase his sailings from one to three a month 
and is now preparing to increase his sailings to one per 


week. 


‘Upon recognized principles of steamship economics, there 
is not the slightest doubt that if the Conference lines con- 
tinue to maintain the stability which has prevailed even 
under the Isbrandtsen assault upon their business, Is- 
brandtsen will be able further to increase its sailings until 
it will have gained a virtual monopoly of all of the carry- 
ings in the Conference Trade. 


It is clear that the Conference members cannot permit 
this course to continue. Due to the necessary delays in the 
institution of the contract system and the constant disturb- 
ances in the Conference Trade, a move has already been 
suggested by Conference members who are wholeheartedly 
devoted to the conference principle, that the time has ar- 
rived to declare all rates open so that the Conference 
members shall be able to compete with Isbrandtsen on a 
rate basis. 


| Many of the Conference members recall their experience 
with meeting Isbrandtsen on the basis of cut rate for cut 
rate, in the out-bound Far East Trade, with the resultant 
rate war. The history of this experience was written large 
in the records of the predecessor of the Federal Maritime 
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Board, in Docket 128, 1 U.S.S.B.B. 470 (1935); and we 
refer to the portion of Docket 128 which deals with the 
rate war in the outward trade corresponding to the Confer- 
ence Trade. We respectfully request that that portion of 
the report in Docket 128 be incorporated herein, and made 
a part hereof. Such a rate war is an imminent reality un- 
less the curative effects of a contract system may be applied 
to this troubled arm of the commerce of the United States. 


The reasons for the use of contract/non-contract rates in 
the Conference Trade are, therefore, these: (i) to enable 
the Conference members to continue in business in the Con- 
ference Trade, notwithstanding non-Conference rate prac- 
tices; (ii) to enable the Conference members to continue the 
policy of investing increasingly large sums in modern, 
speedy and efficient vessels, especially adapted to service in 
the Conference Trade; (iii) to enable the Conference mem- 
bers to continue, in the future, the record of stability of 
rates over long periods of time, in accordance with the tra- 
ditional Conference policy, as demonstrated by Exhibit B, 
so as to insure the progressive growth and prosperity of 
commerce between Japan and the Atlantic and Gulf Coasts 
of the United States; (iv) to prevent the outbreak of a rate 
war which is bound to result if the Conference lines meet 
Isbrandtsen’s rate cuts with corresponding rate cuts—all 
to the great detriment of the carriers themselves and to the 
commerce which it is their duty to serve. 


2. Tue BASIS FOR THE SPREAD OR DIFFERENTIAL IN THE CoN- 
FERENCE T'RADE 


(a) GENERAL 


A statement of the basis for the spread or differential 
in the Conference Trade requires the statement both of 
principles of law and considerations of fact. We shall deal 
with these two classes of substantive matters in the order 
above stated. 
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(b) Princrezes or Law 


The legal basis for the establishment of contract and 
non-contract rates, with respect to the same commodities, 
is to be found in the opinion of Mr. Justice Stone in Swayne 
& Hoyt, Ltd. v. United States, 300 U. S. 297 (1937). At 
page 303, Mr. Justice Stone stated that without explanation 
and reason the assessment of different charges for identical 
services and facilities would be undue and unreasonable dis- 
crimination. His language in this particular follows: 


‘The differential between appellants’ rates on commodi- 
ties transported under contract and the rates on the same 
commodities for non-contract shippers was prima facie dis- 
eriminatory since the two rates were charged for identical 
services and facilities, and the narrow issue presented to 
the Secretary for decision was whether, in the conditions 
affecting the traffic involved, the discrimination was undue 
or unreasonable.”’ 


The learned Justice did not, however, leave unanswered 


the question of the factual issue to be determined in decid- 
ing, in each particular case, whether the spread between 
the contract and non-contract rates is undue and unreason- 
able. Thus, he stated, at page 304: 


‘In determining whether the present discrimination was 
undue or unreasonable the Secretary was called upon to 
ascertain whether its effect was to exclude other carriers 
from the traffic, and if so, whether, as appellants urge, it 
operated to secure stability of rates with consequent sta- 
bility of service, and, so far as either effect was found to 
ensue, to weigh the disadvantages of the former against the 
advantages of the latter.”’ 


It is clear from the foregoing that a spread of rates might 
be justified if stability of rates is requisite and desirable, 
even if the effect might be ‘‘to exclude other carriers from 
the traffic’?’. Where, as here, there is no desire or intent 
to exclude any competitor, Conference or non-Conference, 
from the traffic, but merely to prevent non-Conference com- 
petitors from taking away all of the business of the Con- 
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ference lines by improper rate cutting practices, the ques- 
tion of whether the spread is undue or unreasonable sub- 
stantially answers itself. Nor can it be stated that any 
spread, however wide, is unreasonable per se because it 
is adopted for the purpose of preventing Conference line 
shippers from patronizing the non-Conference competitor. 


In United States Navigation Co. v. Cunard S. S. Co., 284 
U. S. 474 (1932), the case came up on a demurrer to the 
complaint. Therefore, the Supreme Court was required to 
consider all of the allegations of the complaint to be 
true. As appears at pages 479 to 480, the allegations of 
the complaint included the following: 


‘‘The conspiracy involves the establishment of a general 
tariff rate and a lower contract rate, the latter to be made 
available only to shippers who agree to confine their ship- 
ments to the lines of respondents. The differentials thus 
created between the two rates are not predicated upon 
volume of traffic or frequency or regularity of shipment, 
but are purely arbitrary and wholly disproportionate to 
any difference in service rendered, the sole consideration 
being their effect as a coercive measure. The tariff rate in 
numerous imstances is as much as one hundred per cent 
higher than the contract rate. The disproportionately wide 
spread of these differentials is wholly arbitrary and unrea- 
sonable. The respondents have put into effect what is called 
a scheme of joint exclusive patronage contracts, by which 
shippers are required to agree to ship exclusively by their 
lines, and to refrain from offering any shipments to peti- 
tioner. Unless they so agree, the shippers are forced to pay 
the far higher general tariff rates. This plan is resorted to 
for the purpose of coercing shippers to deal exclusively with 
respondents and refrain from shipping by the vessels of 
petitioner, and thus exclude it entirely from the carrying 
trade between the United States and Great Britain.’’ 
(Italics supplied.) 


Thus the Supreme Court was considering a complaint 
which alleged that the differentials in some cases amounted 
to 100% of the contract rate and that the differentials were 
wholly disproportionate to any difference in service ren- 
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dered. Nevertheless, the Court held that it would be com- 
petent for the Shipping Board, upon a proper showing of 
historical and economic facts, to determine that a contract 
system, with such differentials, is legal and proper. 


In United States v. Far East Conference, 342 U. S. 570 
(1952), the case again came before the Court on a motion 
to dismiss the complaint. There, too, therefore, the Supreme 
Court was required to take as true all of the allegations 
in the complaint. In the Far East case, the complaint 
alleged that ‘‘By their combined economic power, exerted 
through the aforesaid coercive rate differentials, the de- 
fendants [Conference members] have, pursuant to the 
combination and conspiracy herein alleged, induced and 
compelled shippers in the outbound Far Hast trade to 
enter into freight agreements with the defendant Far Hast 
Conference * * *.’’ (Italics supplied.) Nonetheless, the 
Supreme Court reaffirmed the doctrine of United States 
Navigation Co. v. Cunard 8. S. Co., that the Board might, 
upon proof of proper economic and historical facts, approve 
the action of the Conference members. 


'Nor did Isbrandtsen Co., Inc. v. United States, 96 F. 
Supp. 888 (1951), affirmed by an evenly divided court, sub 
nom., A/S J. Ludwig Mowinckles, Redert v. Isbrandtsen 
Co., Inc. and Federal Maritime Board v. United States, 342 
U. S. 950 (1952), change the law on this subject. Judge 
Frank, speaking for the three-judge District Court, there 
merely held: 


But the Board has made a finding, and the evidence 
before the Examiner shows that the announced contract 
and non-contract rates of the conference carriers, acting 
pursuant to the dual-rate provisions of the conference 
agreements, were such that the spread between those rates 
was arbitrary.”’ 


‘The above language of Judge Frank referred to an item 
of testimony which characterized as arbitrary the manner 
in which the differential there involved had been arrived at. 
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His opinion did not purport to determine what type of 
spread might be reasonable and justifiable upon any other 
record or in any other conference trade. His opinion at- 
tempted to lay down no general principle of law governing 
the spread between contract and non-contract rates. If 
Judge Frank had attempted to state that a 20% rate differ- 
ential was illegal and unreasonable per se, he would have 
been flying in the face of the decision of the Supreme Court 
in United States Navigation Co. v. Cunard &. 8. Co. and 
would have been reaching a conclusion at variance with 
the later decision of the Supreme Court in Far East Con- 
ference v. United States. 

The affirmance of Judge Frank’s opinion by am equally 
divided court deprives that decision of all authority mm any 
other cases. 


In United States v. Pink, 315 U. S. 203, 216 (1942), the 
Supreme Court, in considering the effect of an affirmance, by. 


an evenly divided court, said: 


‘‘Nor was our affirmance of the judgment in that case by 
an equally divided court an authoritative precedent. While 
it was conclusive and binding upon the parties as respects 
that controversy (Durant v. Essex Company, 7 Wall. 107), 
the lack of an agreement by a majority of the Court on the 
principles of law involved prevents it from being an author- 
itative determination for other cases. * * *’’ 


The effect of an affirmance by an evenly divided court was 
similarly stated in Hertz v. Woodman, 218 U.S. 205, 212-215 
(1910). 


It follows that even if the District Court in the Isbrandt- 
sen case had attempted to lay down any general principles 
of law affecting the quantum of a spread, it would have no 
governing effect here. There is, therefore, no legal basis 
upon which it can be contended that the Board should not 
here approve the spread between contract and non-contract 
rates in the amount of 914% of the contract rates. 
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There is one other matter of law to which it is essential 
to eall the Board’s attention, before proceeding with the 
factual data applicable to the Conference Trade. 


In matters of rate making, the question of reasonableness 
is not and cannot be a matter of finding a single pinpoint 
at which the spread between rates is reasonable and above 
or below which it ceases to be reasonable. The courts have 
dealt with reasonableness in matters of rate making as con- 
stitating a band, zone, or area SO that any pinpoint, as it 


were, within the band, would be reasonable. 


“An illustrative case is Montana-Dakota Utilities Co. v. 
Northwestern Public Service Co., 341 U. S. 246 (1951), in 
which the Court said (at p. 251): 


‘Statutory reasonableness is an abstract quality repre- 
sented by an area rather than a pinpoint. It allows a sub- 
stantial spread between what is unreasonable because too 
low and what is unreasonable because too high. To reduce 
the abstract concept of reasonableness to concrete expres- 
sion in dollars and cents is the function of the Commission. 
It is not the disembodied ‘reasonableness’ but that standard 
when embodied in a rate which the Commission accepts or 
determines that governs the rights of buyer and seller. A 
court may think a different level more reasonable. But the 
prescription of the statute is a standard for the Commis- 
sion to apply and, independently of Commission action, cre- 
ates no right which courts may enforce.”’ 


"This same doctrine also found expression in Georgia v. 
Pennsylvania Railroad Co., 324 U. S. 439 (1945), where the 
Court said (at pp. 460-1) : : 


‘<The fact that the rates which have been fixed may or 
may not be held unlawful by the Commission is immaterial 
to the issue before us. The Keogh case indicates that even 
a combination to fix reasonable and non-discriminatory 
rates may be illegal. 260 U. S., p. 161. The reason is that 
the Interstate Commerce Act does not provide remedies 
for the correction of all the abuses of rate-making which 
might constitute violations of the anti-trust laws. Thus a 


“zone of reasonableness exists between maxima and mimuma 
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within which a carrier is ordinarily free to adjust tts charges 
for itself.’? United States v. Chicago, M., St. P. &€P.R 
Co., 294 U. S. 499, 506.” (Italics supplied.) 

The task before the Board in the consideration of this 
Statement is, therefore, not to find that the spread of 9147, 
here proposed, is the only spread which would be reason- 
able. Its task is to determine whether the 912% spread is 
within that zone, band, or area of reasonableness which the 
law, as well as common sense, dictates to be the standard 
of reasonableness which must be applied to the function of 
rate making; for rates and the spread between rates must 
be fixed by practical men in the competitive arena of inter- 
national shipping, and not in the laboratory of the scientist 
or the ivory tower of the philosopher. 


(c) FacruaL ConsDERATIONS 
(i) General 


There are certain factual considerations which must be 
taken into account in connection with determining whether 
any spread is or is not reasonable. These considerations 
help to set the boundaries around the area within which any 
spread might be determined to be reasonable. In the instant 
ease we not only have the guidance of these general con- 
siderations, but also have the factors which enable this 
Conference to pinpoint 914% of the contract rates as that 
locus in the general area of reasonableness at which the 
spread must be established. We shall consider, first, those 
factual elements having to do with the area of reasonable- 
ness and, secondly, those which led to the determination of 
the 912% proposal. 


(ii) Reasonableness from the Standpowmt of the Shipper 
We have noted above that Isbrandtsen openly and notori- 
ously conducts its business on the basis of rates computed 


at 10% below the corresponding Conference rates. It has 
announced its intention, upon the adoption of the contract 
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system by the Conference, of charging 10% below Confer- 
ence contract rates. 


These circumstances offer to the Japanese shipper an 
alternative: either to ship all of his commodities by Con- 
ference tonnage at contract rates, or to ship as great a 
volume as possible of his shipments by Isbrandtsen’s vessels 
at 10% below contract rates and to ship the balance of his 
requirements by Conference tonnage at non-contract rates. 
If the shipper chooses to use cut rate Isbrandtsen service 
to the maximum extent, he still has the advantage of em- 
ploying the speedy, regular and well-equipped Conference 
services, when it serves his interests to do so. 


Under such circumstances the shipper is confronted with 
alternatives which, in each case, may require a nice balanc- 
ing of the advantages of becoming a contract shipper 
against the advantages of remaining a non-contract shipper. 

contract rate is 912% above the proposed 
dtsen has announced that its rates will 
be 10% under the proposed contract rate. The shipper 
will, therefore, compare these two figures in determining 
whether or not he desires to become a contract shipper. On 
the side of remaining a non-contract shipper, he will place 
such advantages as he may attribute to complete freedom 
of action. On the side of becoming a contract shipper he 
will place the advantages to himself and to the commerce 
of his country, which derive from long term stability of 
rates. 


From this standpoint, it becomes immediately apparent 
that the proposed 947% spread is the minimum which could 
be regarded as in any way likely to accomplish the recog- 
nized advantages of the contract/non-contract system of 
rates as stated in the Swayne & Hoyt case. A very consid- 
erably higher differential, percentagewise, would definitely 
fall within the area of reasonableness. 
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(iii) Reasonableness from the Standpowt of the Carrier 


The question of reasonableness of spread, from the car- 
rier’s standpoint, has two principal aspects. First, the 
interaction between spread, additional cargo attracted, and 
reduction in operating costs per unit of cargo. Under exist- 
ing conditions, above described, the vessels of the Confer- 
ence lines are not able to fill all of the cargo space which 
they are prepared to allocate to Japan. Necessary and irre- 
ducible operating costs (hereinafter referred to as Fixed 
Costs) must, therefore, be allocated to the units of cargo 
carried. As the cargoes increase, the same Fixed Costs 
being allocated among a greater number of units show a 
decrease per unit. Conversely, as cargoes decrease, the 
same Fixed Costs, being allocated among a lesser number 
of units, exhibit an increase per unit. What these Fixed 
Costs are varies according to the type of vessel, her age, 
the scale of wages of her officers and crew and numerous 
other factors. 


Reference again to Exhibits G and H indicates the pos- 
sible aggregate carryings to which the Conference members 
may legitimately aspire, entirely disregarding the probable 
increase in the overall commerce between Japan and the 
United States. Taking into consideration the cargo which 
the Conference members are confident the re-institution of 
the contract system will return to their services, it is the 
opinion of the Conference that the decrease in Fixed Costs 
per unit of cargo which will result from the re-institution of 
the contract system will justify the 914% spread. 


Another consideration, from the standpoint of the car- 
riers, must be taken into account. Hereinabove, we have 
delineated the development of the Conference carriers—the 
provision for exceptional speed, the reefer capacity, the silk 
rooms, and the vast increase in the bale capacity. The com- 
merce between Japan and the United States cannot prosper 
unless the Conference lines can find economic inducement 
toward progressively more modern tonnage, always espe- 
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cially adapted to the requirements of the trade. Inducement 
to such progress can be found only in the assurance to the 
Conference carriers of a continuous and dependable volume 
of cargo, such as that which would be shipped by the ship- 
pers of Japan, pursuant to contracts entered into under 
tariffs providing for a consideration of a minimum of 912% 
spread between contract and non-contract rates. 


(iv) Reasonableness from the Standpomnt of Both Shipper 
and Carrier | 


The tariffs providing for contract and non-contract rates, 
which the Conference is proposing by this Statement, were 
not prepared by the Conference in any hasty attempt to 
meet the grievous situation which has been prevailing due 
to the Isbrandtsen competition. The tariff is the result of 
a study instituted by the Rate Committee of the Confer- 
ence. This study occupied a period of approximately two 
months. The tariff which the Committee proposed and 
which the Conference adopted is not, in any sense, make- 
shift. It is not based solely upon pre-existing rates. It is 
the result, rather, of a study of the competitive conditions 
involving the movement of the respective commodities 
enumerated in the tariff. 


The Board will recall that, in October, 1950, the Con- 
ference undertook that it would not institute a contract/non- 
contract system except upon sixty days’ prior notice to 
the Board. This sixty days’ notice was given to the Board 
on or about September 15, 1952, prior to the promulgation 
-of General Order 76. The sixty days mentioned in the 
notice expired on November 14th. It was during this sixty 
day period that the Conference Committee, above referred 
‘to, performed its principal labors. But for the promulga- 
tion of General Order 76, the contract/non-contract system 
would have become effective on November 15, 1952. 


Due, however, to be the promulgation of General Order 76 
on November 11, 1952, the Conference did not put its new 
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contract/non-contract system into effect on November 10. 
Inasmuch, however, as the merchants interested in the Con- 
ference Trade had been informed of the new contract rates 
- which would have become effective under the contract sys- 
tem but for the foregoing circumstances, the Conference 
has made available the rates which would have become the 
contract rates on November 15 had the system gone into 
effect on that date. 


It is our conviction that a comparison between the level 
of the proposed new non-contract rates and the old tariff 
rates which had been in effect immediately prior to Novem- 
ber 15, 1952, tells an eloquent story. Comparison between 
the new proposed non-contract rates and the old tariff rates 
indicates that, with respect to thirteen commodities, the 
new non-contract rates are equal to the old tariff rates; that 
with respect to 131 items the new non-contract rates are 
lower and, in a major portion of the instances, substantially 
lower than the old tariff rates; that with respect to 173 
cases the new proposed non-contract rates are higher than 
the old tariff rates; but in the preponderant majority of 
these cases the amounts of the excess are 25¢, 50¢, 75¢ or 
$1.00. 


Annexed hereto and marked Exhibit I is a table indicating 
the frequency distribution of each difference, positive and 
_ negative, between the old tariff rate and the corresponding 
proposed new non-contract rate. 


From Exhibit I it is apparent that in the main the new 
non-contract rates do not vary substantially from the old 
tariff rates; that there are only a very few instances in 
which the new non-contract rates are substantially higher 
than the old tariff rates; and that there is a very consider- 
able number of commodities with respect to which the new 
non-contract rates are drastically below the old tariff rates. 


Inasmuch as, during the period from June, 1951, to Sep- 
tember, 1952, both inclusive, 69.4% of the cargoes in the 
Conference Trade has been moving at the old tariff rates 
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(see Exhibit G), it immediately becomes apparent that the 
new non-contract rates are rates at which cargoes will freely 
flow in the Conference Trade, particularly inasmuch as those 
who pay these rates have the corresponding advantage of 
shipping by non-Conference or tramp tonnage at will. Like- 
wise, since the proposed new contract rates are substan- 
tially as low as, Or lower, than the pre-November 15th 
Isbrantsen rates at which (during the same period) ap- 
proximately 30.67% of the traffic in the Conference Trade has 
been moving (see Exhibit G), it is obvious that cargoes will 
flow freely at the new contract rates. We have here, then, 
two rates which have been standing side by side, at each of 
which substantial amounts of cargo have been flowing in 
this very trade. There, therefore, can be no question, not 
alone that both of these rates fall within the area of reason- 

bleness for rates but also that the ‘differential between 
these two reasonable levels of rates itself falls within the 
area of reasonableness for the spread or differential be- 
tween rates. : 


(v) The Basis for the Selection of 912% as the Exact Dif- 
ferential 


- ‘Under the foregoing heads, we trust that we have demon- 
strated that 914% of the proposed contract rates is a spread 
or differential which, together with spreads or differentials 
computed on perhaps a considerable number of other form- 
ulae, would have fallen within the zone or area of reason- 
ableness for spreads. Some formulae which would have 
resulted in spreads considerably in excess of that here pro- 
posed would have found justification in reason and in the 
economic factors which affect the commerce from Japan 
to the Atlantic and Gulf Coasts of the United States. 


_ he differential of exactly 912% of the contract rate, 
rather than any of the other differentials which might thus 
have been justified, was arrived at for two reasons: First, 
+t cannot be over-emphasized that the carriers in the Con- 
ference Trade are subject to regulation, not only by the 
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Federal Maritime Board, pursuant to the Shipping Act, 
1916, as amended, and the Merchant Marine Acts, but 
also by the Fair Trade Commission of Japan and by the 
Japanese Ministry of Transportation, under statutes duly 
adopted by the legislative body of Japan. 


The Conference has been advised by William Logan, Esq., 
that the aforesaid Japanese authorities cannot reasonably 
be expected to regard favorably any spread or differential 
in excess of 914%, at this time. Mr. Logan, resident in 
Tokyo, Japan, is a member of the firm of Hunt, Hill 
and Betts, Esqs., having law offices in New York, N. Y., and 
in Tokyo. Mr. Logan, who was retained by the Conference 
to advise it in regard to the aspects of Japanese law having 
to do with the adoption of the contract system, is conduct- 
ing all proceedings before and in connection with the Jap- 
anese authorities, having to do with or arising out of the 
adoption of the contract system. 


Second, a consultation with representatives of a consider- 
able number of Japanese shippers and representatives of 
shippers’ organizations in Japan, has elicited the informa- 
tion that the exporters in the Conference Trade regard a 
differential of approximately 10% as reasonable; as being, 
generally speaking, in accord with discounts allowed com- 
mercially in Japan to so-called ‘‘regular good customers”’. 
Such shippers and shippers’ representatives were particu- 
larly favorable to the exact differential of 912% for the 
reason that the same differential had been introduced since 
the adoption of the aforesaid laws by a number of other 
Conferences involving most important segments of the 
Japanese foreign trade. 
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‘Copy or THE Form oF CoNTRACT PERTAINING TO THE 
Proposep Contract/Non-Contract Rates 


Attached hereto and marked Exhibit J is a copy of the 
form of contract which will be tendered to the shippers 
in the Conference Trade. 


Dated: December 23rd, 1952. 


Japan-ATLANTIC AND GoutF FReicHT CoNFERENCE 
By James A. DENNEAN 
James A. Dennean, U. S. Secretary 
and Authorized Official 


Srare or New YorE 
County or New York 


James A. DENNEAN, being first duly sworn, deposes and 
says: That he is an authorized official, to wit: the Secretary 
for the United States, of the J apan-Atlantic and Gulf 


Freight Conference, and is the person who signed the fore- 
going Statement, on behalf of said Conference; that he has 
read the Statement and that the facts set forth without 
qualification are true, and that the facts stated therein upon 
information received from others, affiant believes to be 
true. 


James A. DENNEAN. 


Sworn to before me this 
93rd day of December, 1952. 
JosEPH CATALANOTTO 
Notary Public, State of New York 
Qualified in Kings County 
No. 24-5650425 
Certs. filed with Queens, New York 
Bronx, Richmond, Westchester 
| Suffolk & Nassau Co. Clerks 
Queens, New York, Kings, Bronx Reg’s 
Commission expires March 30, 1954 
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Commodity 


1. Porcelain (Cheap) 

2. Celluloid Toys 

& General Cargo (N. 0.8.) 
* ioe) 


5S. Raw Silk 


Tariff No. 811 
Nov. 1, 1980 


10.50 m? 


Cc. 900m 
2 


N.C. 14.00m 


WTariff No. 1018 
Sept. 1, 1984 


Cc. 800m. 
N.C. 11.00m 


Cc. $n 
N.C, 12.00m 


Cc. 18.00 W/m 
N. C, 23.00 w/m 


Cc. — 
N.C. 14.50 m 


C. 400 cwt 
N.C. 600cwt 
Cc. 10.00m 

2 

N.C. 13.00m 
Cc. 900m 
N.C. 1200m 


Cc 0.00 
N.C. 40.00 m 


c. 18.00 w/a 
N.C. 23.00 w/m 


C. 1600m 
N.C. 2L00m 


Exhibit B 


| 
| 
| 
i 
| 
| 
| 
i 


Rates Charged by the Japan-Atlantic and Gulf Freight Conference and Its Predecessors' for the Carriage of Ten Rep ve C odities? in the 


Tariff No. 114 
May 1, 1935 


Cc. ar 
N.C. 1200m 
Cc. 10.00 
N.C. 13.00m 
C. 20,00 w/m 
N. C. 25.00 w/m 
C. 1350m 
N.C. 1750m 


C. 400 cwt 
N.C. 600cwt 


C. ce 
N.C. 16.00m 
Cc. 800m 
2 
N.C. 1100m 
C. 33.00m 
N.C. 4200m 
Cc sence foe 
N.C. 25.00 w/m 


Cc. 18.00m 
N.C. 24.00m 


N.C. 1750m 


C. 400ewt | 


N.C. 600cwt 


Cc. 12.00m 
N.C. 16.00m 


Cc. 10.00 
N.C. 13.00m 

Cc, 33.00m 
N.C. 4200m 


C. 15.00 w/mi 
r 


N.C. 20.00 w/m 


C. 18.00m | 
N.C. 2400m | 


Foornorzs : 


1 The Japan-Atlantic and Gulf Freight 
ence (see fn. 3). This name 


selected as those carried with the 
the post-World War II years. greatest frequency and in the greatest volume 


St/m-= per short ton of 2,000 pounds or per 40 cft., whichever yields 


8 This tariff is the earliest tariff of which a complete record 
a ee Ce a ee ee a RI 


8 for curios and toys”, those 
greater value presumably took the General Cargo On) cane 


. piper aca ea Ta Hence, presumably, it took the Genetal Cargo (N. O. &) rate. 

The history rates between the effective dates of Tariff No. 6 

5 and of Tarif No. 8 is unknown except 

{| Ki memorandum (eee fo. 3) shows thet Chere was no chanee tn nace for: the first three eoeumoditien Gecing: cheese 


separated and made a separate tariff item apart from other types of toys and curios. The contract 
rates were given as in effect 

= “until further notice”. Addendum No. 1 to the tariff, effective April 1, 1981, 
duration to May 31, 1981. Canned crab, in the body of the tariff, is shown as having a rate of $1250m. 


% & Joint Tariff of the Trans-Pacific Freight Conference of Japan and the Japan-Atlantic Coast Freight Conference. 


N.C. 14.00m 


C. 20.00 t/m 
* 


N.C. 25.00 t/m 
C. 17.00m 
N.C. 19,00m 
C. 400cwt 
N.C. 600cwt 
C. 14.00m 
2 
N.C. 16.00m 
Cc. 1100m 
N.C. 13.00m 
C. 40.00m 
2 
N.C. 44.00 m 
C. 17.00t/m 
N.C. 19.00t/m 


C. 20.00:m 
XN. C. 24.00m 


Tariff No. 134 
June 16, 1937 


C. 10,00 m 


N.C. 12.00m 


Cc aim 
N.C. 14.00m 


C. 20.00 t/m 
N.C. 25.00 t/m 
C. 16.00m 
11 

N.C. 18.00m 
Cc. 400cwt 
N.C. 6.00cwt 


C. 14.00 = 
‘N.C. 16.00m 


Cc. 11.00m 
N.C. 13.00m 
C. 40.00 m 
21 

N.C. 44.00m 


Tariff No. 144 
June 20, 1938 


C. 10.00m 

N.C. 12.00 m 

C. 12.00m 
11 

N.C. 14.00 m 
C. 20.00 t/m 
N.C, 25.00 t/m 

C. 16.00 m 
a 

N.C. 18.00m 


C. 4.00cwt 
N.C. 6.00cwt 


&. men 
N.C. 16,00 m 
Cc. 11.00m 
N.C. 13.00m 
C. 40.00 t 
2 
N.C, 44.00¢ 
C. 17.00 t/m 
N. C. 19.00 t/m 


C. 20.00 m 
N.C. 24.00 m 


Tariff No. 1514 
Dec. 1, 1939 


C. 1200m 
N.C, 1450m 


C. 14.00 a 
N, C. 17.00m 
C. 25.00 t/m 
N. C. 30,00 t/m 
Cc. 18,.00m 
2 
N. C. 21.50m 


Cc. 6.00 cwt 
N.C. 7.00cwt 


Cc. 16.00 — 
N.C, 19.00m 


C. 18.00m 
N. C. 15.50 m 
C. 44,00t 
N, C. 58.00t 
C. 19.00 t/m 
N.C, 23.00t/m 
C, 24.00m 
N.C. 29.00m 


Tariff No. 164 
July 1, 1940 


Cc. 12.50me 
N.C. 14.50m 


Cc. 14.50m 
N.C. 1650m 


C. 29.00t/m 
N. C. 34.50 t/m 


Cc. 50m 
N.C. 24.50m 


C. 6.00 cwt 
N.C. 9.00cwt 


Cc. 1850m 
r 


2 
N.C. 22.00m 


Cc, 1350m 
N.C. 15.50m 


C. 50.50t 
N.C. 6L00t 

C. 22.00t/m 
N.C, 26.50t/m 


C, 27.00m 
N.C. 30.00m 


i 


artft No. 1718 
July 1, 1941 


————— 





| 
sof a value not in excess of $150.00 per 40 cft. Porcelain of greater value presumably took the General Cargo (N. O. 8.) 


rate. | 
fof a value not in excess of $100.00 per 40 cft. Celluloid toys of greater value presumably took the General Cargo (N. O. 8.) 


8W/m= } ton of 2240 pounds or per 40 cft, whichever yields the greater revenne. Rate became effective December 
yASGk. the Taxitt No. 10 rate in existence prior thereto is not shown. | 


19for tuna (maguro). The rate for canned crab was C. $0.25, N. C. $14.50 m. 
2 of a value not in excess of $175.00 per 40 cft. Metal ware of greater value presumably took the General Cargo (N. O. 8.) 


rate. 


This 1d Storage Fish, other than maguro. Since frozen swordfish in , is today’s principal 
i toe rate given for Colt Sera Zish, ote a OCs this commodity, wil be Dere shied 


“Bamboo Poles and Sticks”. Bamboo blinds took a rate of C. $12.00m, 
took the General Cargo (N. O. 8.) rate. 


1996, a rate of C. $10.00m. N. C. $13.00m to Gulf ports was established. 


tinned in effect, the addenda making no mention of any change. Hereinafter, 
1 noe Doe notation of the old rates in the addenda columns. 
a r  anoo ware was speciscally usted as a tari item in Addendum No, 2, effective December 1) 1986 


s Machinery was Usted as a specitc tariff item by Addendum No, 1, effective August 25, 1285: 
2 for canned maguro (tuna). The 


rate for canned crab was $1.00 higher for both contract and non-contract carriage. 


otice ppers” dated September 14, 1939, stated that because of current conditions capsed 

~ vers to Shippereiiing all contracts forthwith and that the same rates a» the non-contract rates 

for ships sailing from 

were as new 
contrac™s yates on raw silk for ships sailing from any Japanese 


for fish, other than maguro, in bulk. 





-%for canned maguro (tuna). The rate for canned crab was C. $19.00m, N. C. $23.00 m. 


tof a value not in excess of $150.00 per 40 cft.; for porcelain in excess of this value, contract and 
each $1.00 higher per 40 cft. | 
2 Erfective Oct. 2, 1940, the rate for toys of a value in excess of $100.00 per 40 cft. was C. $15.50 
33 for canned maguro (tuna). The rate for canned crab was C. $21.00 m, N. C. $24.00 m. 
a" Mitective Oct. 2, 1940, the rate for metal ware of a value in excess of $175.00 per 40 cft. was C. 
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Exhibit B 
ght Conference and Its Predecessors! for the Carriage of Ten Representative Commodities? in the Trade from Japan to United States Atlantic and Gulf Coast Ports 


Tariff No. 1314 Tariff No. 1414 Tariff No, 1514 No. 1714 Tariff No. 183? Addenda to 
June 16, 1937 June 20, 1988 Dec. 1, 1939 ere aly 1, 1941 May 1, 1948 Tariff No. 18 
re 
C. 10.00m C. 10,00m C. 12.00m C. 1250m C. 12.50m 39.25 m 30.00 m3 
e 4 | 
N.C. 12.00m N.C. 12,00 m N.C. 14.50m N.C. 14.50m N.C. 1450m 
C. 1200m C. 120m C. 14.00m C. 14.50m C. 14.50m 22.25 m 22.25 m 
17 2 s 
N.C. 14.00m N.C. 14.00m N.C. 17.00m N.C. 16.50m N.C. 16.50m 
C. 20.00 t/m C. 20.00 t/m C. 25,00 t/m C. 29.00t/m C. 29,00 t/m 49.00 t/m 49.00 t/m 
N.C. 25.00 t/m N.C. 25.00 t/m N. C. 30.00 t/m N. C. 34.50 t/m N.C. 4.50 t/m 
c. ie c. aca C. 18.00 m C. 20.50 m C. 20.50m 34.50 m3 35.50 me 
° - bad 3 3 
N.C. 18.00m N.C. 18.00m N.C. 21.50m N.C. 24.50m N.C. 24.50m 
C. 4.00cwt C. 4.00 cwt C. 6.00 cwt C. 6.00 ewt C. 650cwt 8.00 cwt 8.00 cwt 
N.C. 600cwt N.C. 6.00cwt N.C. 7.00cwt N.C. 9.00cwt N.C. 9.50 cwt 
C. 14.00m C. 14.00m C. 16,00 m C. 18.50m C. 18.50m $1.25 m 3125 m 
a 2 : 2 2 2 x Py 
N.C. 16.00m N.C. 16.00m N.C. 19.00m N.C. 22.00m N.C. 22.00m 
C. 1100m Cc. 11,00m C. 13.00m C. 13.50m C. 13.50 m 23.75 m 23.75 m 
N.C. 13.00 m N.C. 13.00m N.C. 15.50m N.C. 15.50m N.C. 15.50m 
Cc Lone Cc. een C. 44.00t C. 50.50t C. 30.50 t 85.25 t 85.25 t 
N.C, 44.00: N.C. 44.00t¢ N.C. 58.00t N.C. 61.00t N.C. 61.00t 
C. 17.00 t/m C. 17.00 t/m C. 19,00 t/m C. 22.00 t/m C. 22.00 t/m 30,00 t/m 30.00 t/m 
N.C. 19,00t/m N.C. 19.00 t/m N.C, 23.00 t/m N. C. 26.50t/m N. C. 26.50 t/m 
C. 20.00 m C. 20.00 m C. 24.00m C. 27.00 m C. 27.00m 33.75 m 33.75 m 
N.C. 24.00m N.C. 24.00m N.C. 29.00m N. C. 30.00 m N.C. 30.00m 
% =§«©6On April 1, 1931, Addendum No. 1 to Tariff No. 8 took effect. It listed a rate for “Cold Storage Cargo (other than 
Frozen Fish)” of $30.00t/m. However, since today frozen swordfish in bulk is the item of reefer cargo which moves in 


greatest volume, there is bere sbown only tariff items which embrace this commodity and, therefore, no mention of this 
se ep 3 nts The addendum lists no change in the Ten Representative Commodities, hence the rates 
Sea Son armen ne Se a The history of rates thereafter, until the effective 


ae a as es Porcelain of greater value presumably took the General Cargo (N. O. 8.) 


rene mes ht Co Celluloid toys of greater value presumably took the General Cargo (N. O. 8.) 


18 W/m = per long ton of 2240 pounds or 40 cft., whichever yields reven became Decem 
PASSDASehTo tar ehaioie ecttahe ate cok niece eanatctioteationenedoammn? ne ete ee = 


for tuna (maguro). The rate for canned crab was C. $9.25m, N. C. $14.50 m. 


rin es i at Metal ware of greater value presumably took the General Cargo (N. O. 8.) 


= s This is the rate given for Cold Storage Fish, other than maguro. Since frozen swordfish in bulk is today’s principal 
reefer cargo, that category of Cold Storage Cargo, which embraces this commodity, will be here studied. = 


2 #«©6This is the rate given “Bamboo Poles anil Sticks”. Bamboo blinds took 
bamboo ware presumably took the General Cargo (N. O. 8.) a rate of C. $12.00m, N. C. $16.00m. Other 


2 = Effective July 1, 1936, a rate of C. $10,00 m, N. C. $13.00m to Gulf ports was established. 


% ‘The old rates continued in effect, the addenda making no mention change. Hereinafter, such situa 
shown by'a. notation of the old rntce in the addenda: cotomna. oy = ‘. tn an 


% = Bamboo ware was specifically listed as a tariff item in Addendum No. 2, effective December 1, 1935. 
% = Machinery was listed as a specific tariff item by Addendum No. 1, effective August 26, 1935. 
2 for canned maguro (tuna). The rate for canned crab was $1.00 higher for both contract and non-contract carriage. 


2% A “Notice to Shippers” dated September 14, 1939, stated that because of current conditions caused by war in 

the Conference was cancelling all contracts forthwith and that the same rates as the non-contract rates of Tariff No. 14 
ening So ceiene Taran ectecntene 

game reason, all 

were being cancelled forthwith 
emt les er re and that the same rates as the non-contract rates would be quoted as new 
for fish, other than maguro, in bulk. 
for canned maguro (tuna). The rate for canned crab was C. $19.00m, N. C. $23.00 m. 


of a value not in excess of $150.00 40 cft.; for 
neon arene per : porcelain in excess of this value, contract and non-contract rates were 


2 Effective Oct. 2, 1940, the rate for toys of a value in excess of $100.00 per 40 cft. was C. $15.50m, N. C. $17.50 m. 
for canned maguro (tuna). The rate for canned crab was C. $21.00 m, N. C. $24.00m. 
* = - Effective Oct. 2, 1940, the rate for metal ware of a value in excess of $175.00 per 40 cft. was C. $20.50m, N. C. $24.50 m. 


BEST COPY AVAILABLE 





nes ARAM, ARR Ate 
30.00 mét : 30.00 maz 25.00 més 28.75 ms1 28.75 t/m*s 28.75 t/m 
25.50 m 25.50 m 25.50 m 29.25 m 31.50 t/m4® 34.00 t/me 
56.25 t/m | 45.00 t/mé 45.00 t/m 51.75 t/m 56.25 t/més 56.25 t/m 
40.75 m 40.75 m 40.75 m 46.75 m 46.75 t/m™ 50.50 t/m*s 
9.25 cwt | open“ 9.25 cwtts 10.75 cwt 11.50 cwtt? 11.50 cwtts 
36.00 m 36.00 m 36.00 m 41.50m 41,50 t/mae 45.00 t/me 
27.25 m 27.25m 2725m 31.25 m 31.25 t/mms 33.50 t/m#? 
98.00 t 98.00 t 98,00 112.75 t 100.00 81 100.00 t#1 
34.50t/m 34.50 t/m 94.50 t/m 29.75 t/m 42.75 t/me 42.75 t/m 
33.75m | $8.75 m $8.75 m 44.50 m 47.50 t/mee 47.50 t/m 


Sof a value not in excess of $100.00 per 40 cft.; for celluloid toys in excess of this value, the rate continued as before 


(see fn. 32), Le. C. $15.50m, N. C. $17.50 m. 
of a value not in excess of $175.00 per 40 cft.; for metal ware in excess of this value, the rate continued as before 
(see fn. 34), 1. €., C. $20.50m, N. C. $24.50 m. 
| about 
3? =" This is the Conference's first post-World War II tariff. Conference sailings having been suspended on or 
; d the United States. This tariff shows both contract and 
December 8, 1941, due to the outbreak of war between nee an eT ate 


ct rates. However, the contract/non-contract ra’ : 
saisrcanasl shown for all post-World War II tariffs, were made applicable to all shipments; the non-contract rates became 


entirely academic. 
2 Canned crab was $1.00 per 40 cft. higher. 
2 Bitective May 26, 1948, the prior rate continved in effect for porcelain of & value 
The rate here shown is for porcelain of lesser value. 
© Effecti February 19, 1947, canned maguro (tuna) was absorbed into 
and one rate became applicable to both. 

| 
41 of a value not in excess of $150.00 per 40 cft.; for 
Qof a value not in excess of $275.00 per 40 cft.; for porcelain in excess 
This change became 1949, 
8 Effective June 28, 1950. 
4 —_-Erective March 1, 1950, the rate was declared 
rate was cancelled. 

00 per 40 eft; for porcelain in excess of this value, but mot in excess of $270.00 pew 


sof a valve not in excess of $100. plished; for porcelain in excess of these values, the rate of $3025 per 


00 40 cft. was esta 
40 cit., the rate of Sr mbese changes became effective August 30, 1960 


~ Effective October 1, 1950 (ete f. $0. this value, but not in excess of $275.00 per 
: for porcelain in excess of value, be 
iS rn I of $100.00 Per etabliabed for porcelain in excess of these values, the rate of $4525 per 40 
eft. was. established. 
ex 


April 1951; for reelain of a value not in 
Oe We porcelain, based ox valle (see fn. 47) was likewise changed to t/m. 


in excess of $150.00 per 40 cft. 
the same tariff item number as canned crab 


porcelain in excess of this value the rate of $39.25 per 40 cft. continued. 
of this value the rate of $39.25 per 40 cft. continued. 


open and it remained thus until September 30, 1960, when the open 


take 
into effect on this date. Hence, the rate of $36.00 t/m 
3 Effective May 30, 1962, = rate of $13.00 cwt. was established from Korea. 


“ «© Effective April 30, 1952. 


50.50't/m 
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(CrcuLak) 
EXHIBIT C 


MrrsusisH1 Soko KarsHa 
Yokohama. 


Trans-PaciFic FREIGHT CONFERENCE OF JAPAN 
Japan-Atiantic Coast Freight CONFERENCE 


Dear Sirs: 


With a view to stabilizing the freight market for the 
benefit of all parties concerned and at the same time taking 
into consideration the interests of the supporters of the 
Conference lines named below, we have pleasure in an- 
nouncing to your goodselves that the Tariffs of the Trans- 
Pacific Freight Conference of Japan and the Japan Atlantic 
Coast Freight Conference have been thoroughly revised 
and brought up to date and both Tariffs are to be placed 
under joint general Contract Scheme. 


The new Tariffs, which are to become effective as from 
the 15th inst., are now being printed and will be distributed 
__as soon as they are ready, but in the meantime we hasten 
to intimate to your goodselves the general outline of the 
new tariffs as follows :— 


(1) With a few exceptions, Contract and Non-Contract 
rates have been established on every commodity in the 
Tariffs. 


(2) Contract rates on many commodities have been re- 
duced as will be seen from the following list, whereas the 
Contract rate on all other commodities remain the same as 
in the present Tariffs. 

















Trans-Pacific Tariff 
Current 
Commodity Rate 
U.S.G. $10.00 U.S.G. $ 9.00 US.G. $ 0.75 U.S.G. $0. 
6.00 5.00 0.60 0. 


13.00 12.00 1.25 
0.70 
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Earthenware, etc. 
‘ormosa and Panama) 
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Sand 
Silk Goods, Fuji and Pongee 


Skins and Furs 


Steel Bar, etc. 
Tea Dust 
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mol 


mH we 
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to 
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Atlantic Tariff 
Commodity Current Rate New Contract Rate 
U.S.G. $10.30 U.S.G. $ 9.00 
10.00 8.00 


10.00 
20. 


Hides 
Oil (Vegetable and Fish) 
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EXHIBIT C 


MrrsvpisH1 Soxo KatsHa 
Yokohama. 


Commodity Current Rate New Contract Rate 


Oil (Camphor U.S.G. $16.00 U.S.G. $10.00 
“ (Bean and Fish in bulk) 15.00 
“ (other oil in bulk) 17.00 

Palm Leaves 13.00 

Seeds Meal 9.00 

Tea Dust 10.00 

Cheap Porcelain 10.50 

Earthenware 10.50 

Paper Articles 10.50 

Metal Ornaments 10.50 

Wooden Ware 10.50 

Lacquered Ware 10.50 

Pin Cushion 10.50 


(3) Non-Contract rates will be approximately 30% higher 
than Contract Rates. 


(4) Other terms and conditions are as per the Contract 
Form attached hereto. 


We would esteem it a favour if you would be good enough 
to sign the Contract Form herewith submitted, as soon as 
possible to enable us to make arrangements for putting the 
new Tariffs into force on the aforementioned date of 15th 
inst. 

Yours faithfully, 

American Mail Line Barber-Wilhelmsen Line 

Barber-Wilhelmsen Line Dollar Steamship Line 

Canadian Pacific S. S. Ltd. Kokusai Kisen Kaisha 

Dollar Steamship Line Nippon Yusen Kaisha 

‘cK’? Line Osaka Shosen Kaisha 

Kokusai Kisen Kaisha 

Nippon Yusen Kaisha 

Osaka Shosen Kaisha 
For and on behalf of the For and on behalf of the 

Trans-Pacific Freight Con- Japan Atlantic Coast 

ference of Japan. Freight Conference 
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Traws-Paciric FREIGHT CONFERENCE OF JAPAN 
Japan-Atiantic Coast FREIGHT CONFERENCE 


MzmoranpuM oF AGREEMENT, whereby the undersigned 
Conference steamship Lines agree to carry and the under- 
signed Shippers and Exporters, their subsidiary Companies 
or Agents, agree to ship exclusively by vessels of the said 
Conference Steamship Lines from Japan Ports all com- 
modities to the destinations and at the Contract rates of 
freight or Ocean proportional rate of freight as set forth 
in the respective Tariffs No. 9 issued November 15th, 1931, 
supplements thereto or reissues thereof. 


Tas AGREEMENT and all rates and conditions expressed 
in the respective Tariffs No. 9 to be effective November 15th, 
1931 and to remain in effect for one year subject to the 
terms of clause in paragraph No. 4. 


The Non-Contract rates of freight for shipments as set 
forth in the Trans-Pacific and Japan-Atlantic Tariffs No. 9 
referred to above will be strictly applied by all the under- 
signed Conference Steamship Lines on shipments by Ship- 
pers or Exporters not signatory hereto, or who do not,-in 
accordance with this agreement, confine all their shipments 
to vessels of the Conference Steamship Lines. 
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Ninety days notice shall be given to the undersigned 
Shippers and Exporters before the undersigned Conference 
Steamship Lines alter the rates of freight above referred to. 


American Mail Line Barber-Wilhelmsen Line 
Barber-Wilhelmsen Line Dollar Steamship Line 
Canadian Pacific S. S. Ltd. Kokusai Kisen Kaisha 
Dollar Steamship Line Nippon Yusen Kaisha 
‘““K’? Line Osaka Shosen Kaisha 
Kokusai Kisen Kaisha 

Nippon Yusen Kaisha 

Osaka Shosen Kaisha 


For and on behalf of the For and on behalf of the 
Trans-Pacific Freight Con- Japan-Atlantic Coast 
ference of Japan. Freight Conference. 
K. Watanabe K. Watanabe 


Secretary Secretary 
We confirm our acceptance of the foregoing contract. 


Shippers 


Daler ae eee 
Address 


Note:—Shippers are requested to note that until further 
notice the Mitsui Bussan Kaisha Shipping Depart- 
ment are participating carries[sic] with the Con- 
ference Lines. 
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EXHIBIT D 


CoNFERENCE SAILINGS IN THE CONFERENCE TRADE* 


Month Total 


Dee. 1950 11 
Jan. 1951 11 
Feb. ‘“‘ 14 
Mar. 15 
Apr. 10 
13 
12 
16 
19 
18 
12 
18 
18 
14 
18 
15 
12 
15 
17 
19 
20 
19 


* These records are based on Statistics of Cargo Movements From Japan pub- 
Conference for the period from January 1949 to the present, 
latest thus far published. 
who at any given time, was & 
or more Japanese 
and/or U. 8. 


d 
1949, and Sep vely. 
A number 0 from time to time, members of this Con- 
ference, were 
As members of the 
destined for Atlantic 
trans-shipped by inter-coastal carrier to its ultimate destination. 
are not ae weight in the above computations. 
A number of Conference members operated in the trade from Ja) to Atlantic 


and Gulf Coast Ports by utilizing the Suez Canal Pursuant to definition of 


one sailing, herein stated, these are not oe any weight in determining sailing 


opportunities in the Conference Trade, 


ve, unless cargo actually moved to a 
Conference destination. 
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CARRYINGS BY TRAMP VESSELS IN THE TRADE' 
FROM JAPAN TO UNITED STATES ATLANTIC - 
AND GULF COAST PORTS 


57,416 ,923 
885 


21 ,968 ,790 
26, 1929, 670 
oe 


21,477, ;990 
September 1952 26,488, 780 13,216. -89 


FOOTNOTES: 

t This data = obtained from the United States De ent of Com- 

merce, Bureau of Census, unpublished Report SM-303. nited States Gen- 

eral Imports of “Merchandise or on Vessels by Type of Vessel Service by Dom- 

estic mo of ee etn, Roreigne Port of Lading by Schedule T Commodity. 
no available source of information as to the rates 

eae tor othe transportation of all of the cargoes whose weights are stated 

above. Certain information, however, is available and we append 

information as being pertinent upon the question to which 

is directed: 


Name of Tramp Month of 


Pacific Maru September 1951 scrap fron aC ier Oe $17.25 per long 
ong ton 


terms) 
Nichigyoku Maru “ “ Scrap Iron $16.00 per $17.25 per long 
and Steel long ton ton 


(berth tons) 
Alice Brown December 1951 Steel Plates a 00 per $23.00 per 
ton or SS eeine 





Union Power 1952 Stel Fates $17.00 per 
and Steel men ton 


Pipe 
Mariam 1952 Stel Plates ‘5. 50 per 
long ton 
F.1.0. 
Rate 
unknown 
Approx. 


,000. 
lump sum for ment ton 
approx. 9,400 





“Steel siz 2.00 per $23.00 per long 
long ton ton or rieeeutes 

(berth terms) ment ton 
1952 so $12.50 per $23.00 per long 


an 

Wire Rods 
long ton ton. 
(berth terms) 


z The months of March and September were selected at random in order 
to reflect some of the tramp carryings in the trade during the post-World 


,War II period. 
The carryings in the Bureau of Census unpublished Report SM-2h3 
fare shown in pounds. When a comparison is made between carryings by 
eam . vessels shown in this exhibit vith. the Conference and non-Confer- 

carryings shown in Exhibit G, account should be taken of the 
fact that the liner earryings are shown in units of “revenue tons”. 
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Number of Items 
Difference (—)* as to Which 
Between Pro Pro 


Non-Contract Non-Contract 

Rate and Rate Equals 
Number of | Pre-November 15 Pre-November 15 Number of 
Tariff Items Tariff Rate Tariff Rate Tariff Items 


Sead 
bt tt 
ooo 
os . 
tong 
Roo 


18 


Lit 
anna 
RSS 
a 


popotort heres 
aSRasSKs 


BSkensss 


sree 
RSAAgS 


KH HD HH DEH ee NPA 
LEEEEEEEEEEEEEEEP EF 


AAG 


co00 0060 
BSaAs 


san 


Roa 


ft ht et nt BOLDED ED 
SRSas 


7 
~~" 
ol 


1 
1 
1 
1 
3 
1 
2 
2 
1 
2 
3 
4 
1 
2 
1 
1 
2 
5 
3 
3 
3 
3 
9 
10 
5 
9 
10 
9 
4 
11 
7 
ll 


RS 


ee 

* A minus (—) before an amount indicates that the new non-contract rate is less by that 
amount than the old tariff rate. A plus (+) before an amount indicates that the new 
non-contract rate exceeds the old tariff rate by that amount. 
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EXHIBIT J 


Japan-ATLanTIc anD Gutr FReicHT CONFERENCE 
AGREEMENT FOR THE CARRIAGE OF F'REIGHT 


Contract No 


Tas AGREEMENT MADE BETWEEN——_________, 
hereinafter called the Shipper, and the Members of the 
Japan-Atlantic and Gulf Freight Conference, hereinafter 
called the Carriers, provides as follows: 

1) The Shipper agrees to forward or cause to be for- 
warded by vessels of the Carriers all shipments made di- 
rectly or indirectly by him, his agents, subsidiaries, asso- 
ciated or parent companies, from Japan, Korea and Okin- 
awa to United States Gulf Ports and Atlantic Coast Ports 
of North America, whether such shipments are made C.LF., 
C.&F., F.0.B., ex-godown or by any other terms. 

2) The Carriers agree to carry the Shipper’s cargoes so 
far as their regular services are available, at the Contract 
rates set out in the Tariff of the Japan-Atlantic and Gulf 
Freight Conference. Rates of freight are subject to reason- 
able increase. The Carriers undertake to give the Shipper 
notice of increase by letter, by general posting of revisions 
of tariff rates in the office of the Secretary, Japan-Atlantic 
and Gulf Freight Conference, or by press announcement 
thereof. Increases shall not become effective until the 
expiration of the calendar month during which notice is 
given and of the two calendar months next following. 

For the purpose of giving the Shipper notices of all 
changes in rates, the Shipper shall furnish the Conference 
Secretary a list of commodities in which the Shipper is in- 
terested, and the Shipper shall thereafter receive notice of 
change of rates applicable to said commodities. Should the 
Carriers during the period of this Agreement reduce rates 
on any commodity on which Contract rates are applicable, 
the Shipper shall be given the full benefit of such reduced 
rates during the period same remain in effect. 

3) All Conference rules, regulations, terms and condi- 
tions in the Tariff of the Japan-Atlantic and Gulf Freight 
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Conference and the respective addenda current at the time 
of shipment of goods are part of this Agreement. 

4.) The Carriers undertake to maintain a shipping service 
which shall be adequate to meet the reasonable requirements 
of the commerce of Japan, Korea and Okinawa moving in 
the trade specified in Paragraph 1 above. The Shipper may 
select any vessel in the regular services of the Carriers sub- 
ject only to mutual agreement as to quantity per vessel and 
to ability of vessel to carry. 

If the Carriers do not furnish space after the Shipper 
applies therefor, the Shipper may secure space elsewhere 
without prejudice, provided he first notifies the Secretary, 
J apan-Atlantic and Gulf Freight Conference, Tokyo, 
Japan, of his requirement for space and provided the Secre- 
tary does not notify him within three (3) days thereafter, 
excluding Sundays and holidays, of the availability of space 
on Carriers’ vessels within the ensuing fifteen (15) day 
period. 

5) If the Shipper shall make or cause to be made, any 
shipment in violation of this Agreement, the Shipper shall 
pay as liquidated damages to the Carriers fifty percentum 
(50%) of the amount of freight which the Shipper would 
have paid had such shipment been made in a vessel of the 
Carriers at the Contract rate currently in effect. Upon 
failure of the Shipper to pay liquidated damages within 
thirty (30) days after receipt of demand from the Carriers, 
the Carriers shall terminate the Shipper’s right to the Con- 
tract rates until the Shipper pays to the Carriers the 
amount due. If the Shipper violates this Agreement more 
than once in any period of twelve (12) months, the Carriers 
shall cancel this Agreement by serving written notice upon 
the Shipper. If the Agreement is thus cancelled, the Car- 
riers shall refuse to enter into a new Agreement with the 
Shipper until any unpaid liquidated damages due to the 
Carriers have been paid in full. 

The Shipper shall, upon request, furnish to the Carriers 
full and complete information with respect to any shipment 
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made, or caused to be made, by the Shipper in the trade cov- 
ered by this Agreement. 


6) Notwithstanding any other provision of this Agree- 
ment, if the Shipper submits written proof satisfactory to 
the Secretary of the Japan-Atlantic and Gulf Freight Con- 
ference that a foreign buyer on an F.O.B. or F.A.S. ship- 
ment from Japan has designated a non-Conference vessel 
for a shipment, then such shipment will be exempt from 
this Agreement. The Carriers shall thereafter deny Con- 
tract rates on subsequent cargo consigned to such foreign 
buyer on an F.O.B. or F.AS. basis, in vessels of the Car- 
riers to destinations specified under Paragraph 1 above 
unless such foreign buyer shall first subscribe to a contract 
with the Carriers. 


7) Shipments under this Agreement are subject to all 
the terms and conditions of the respective Carrier’s engage- 
ment note, permit, dock receipt and bill of lading in use by 
the Carrier when shipments are tendered. 


8) The Carriers may cancel this Agreement or suspend 
service in the event of hostilities or threat thereof which 
reasonably may be anticipated to affect the trade covered by 
this Agreement. 


9) This Agreement may be terminated by either Party 
by notice in writing and such termination shall become 
effective three (3) calendar months after receipt by the 
other Party of such written notice. 


10) Any controversy, claim or dispute arising out of or 
relating to this Agreement which cannot be settled amicably 
shall be settled by arbitration in Tokyo, Japan. Each of 
the interested parties shall within seven (7) days of the 
filing of a submission or demand for arbitration nominate 
one arbitrator each who, failing agreement, shall appoint 
a third arbitrator and the award of the majority shall be 
binding upon the parties and judgment upon the award 
rendered may be entered in any court having jurisdiction 
thereof. 
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11) Each Member of the Conference is responsible for its 
own part only in this Agreement. Both the Shipper and 
the Carriers promise and declare they will faithfully per- 
form and carry out all the obligations and promises on their 
part to be performed in order to obtain the maximum 
mutual benefits hereunder. 

The Carriers which are Members of the J apan-Atlantic 
and Gulf Freight Conference at the time of execution of this 
Agreement are listed below. 

Should additional Carriers become Members of the 
Japan-Atlantic and Gulf Freight Conference after the date 
of this Agreement, the terms of this Agreement shall 
apply fully to such Carrier from the date of Membership; 
should any Carrier cease to be a Member of such Confer- 
ence, all future rights under this Agreement of such Car- 
rier shall thereupon terminate. 

12) The Shipper will indicate for the information of the 
Conference, the approximate annual tonnage to be moved 
under this Agreement: Minimum tonnage (2000 Ibs. or 
40 cn. ft.) Maximum tonnage (2000 Ibs. or 40 cu. ft.) 

13) The Carriers which are Members of the Japan- 
Atlantic and Gulf Freight Conference are as follows: 
Executed this—___—day of i 


i 


Shipper 
Shipper’s Address(es) : 


———————————————— 

na 

0 

| Japan-ATLANTIC AND GuLF FREIGHT 
CoNFERENCE 


(Revenue Stamp) 


a 


Secretary 


Port¢_—_—<$<—<—_— — eee 
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BEFORE THE 


FEDERAL MARITIME BOARD 


In the Matter of 
Statement of 


Japan-Atlantic and Gulf Freight Conference 
filed under Rule, § 236, Gen. Order 76 


Second Further, Amendatory and Supplemental Comments of 
Isbrandtsen Co., Inc., Relating to the Information Filed, and 
Protest Against the Conference Being Permitted to Initiate the 
Proposed Exclusive Patronage Contract/Non-Contract Dual 
Rate System. 


On January 12, 1953, Isbrandtsen Co., Inc. filed herein 
Comments and Protest, dated that day. 


On January 15, 1953, it filed its First further amendatory 
Comments and Protest. 


To those Comments and Protest Isbrandtsen now adds, 
and filed, the following further, amendatory and supple- 
mental Comments and Protest: 


1. It is ‘‘unlawful’’ for the Conference to use this Sys- 
tem ‘‘before approval’? by the Board, which approval has 
not been given. 


2. ‘Lawful, i.e. approved agreements only, are excepted 
from the Anti-Trust laws’? (Quotes are from the Board’s 
Reported Decision, September 29, 1952 in Docket 724, North 
Atlantic Continental Freight Conference.) 


3. The Board has no authority to approve the system. 


The said Statement, filed by this Conference should be 
disapproved by the Board, and the Conference ordered not 
to institute, and to cease and desist using, the proposed 
dual rate system, for the following further reasons, 
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4. The proposed exclusive patronage contract/non- 
contract dual rate system contravenes the provisions of 
the Shipping Act, 1916, and more particularly the pro- 
visions of 


Section 14 thereof (46 U.S.C. 812) including subdivision 
‘“«Third’’ making it a ‘“‘misdemeanor’’ for any ‘““common 
carrier by water’’ to 


_ “*Retaliate against any shipper by refusing, or threaten- 
ing to refuse, space accommodations when such are avail- 
able, or resort to other discriminatory or unfair methods, 
because such shipper has patronized any other carrier Or 
has filed a complaint charging unfair treatment or for 
any other reason.”’ and, 


5. This Board should ‘‘disapprove’’ and not “Capprove”’ 
said proposal because it violates the provisions of Section 
15 of the Shipping Act, 1916, (U.S.C. 814), in that, in addi- 
tion to being ‘‘unjustly discriminatory’? and ‘‘unfair as 
between carriers, shippers, exporters, importers’’ it ‘‘oper- 
ates’’ ‘‘to the detriment of the commerce of the United 


States”? and is ‘in violation of this chapter”’ (46 U.S.C. 
Chapter 23). 


-Isbrandtsen calls to the attention of the Board that 
cabled advices, received by it, and dated January 16, 1953, 
state that this ‘‘Conference”’ (is) ‘‘advising’’ (the) ‘‘local 
trade’’, (that) ‘‘nermission to institute’? (the) ‘‘contract 
system’’ (has been) ‘¢obtained’’. 


- Not only do we claim the Board has no authority to ap- 
prove the use of this system, but we have no knowledge that 
this Board has approved the use of this System by this 
Conference, the basic Conference Agreement (No. 3103) 
of which contains no language purporting to authorize the 
establishment of contract/non-contract rates. In the ab- 
sence of such specific authority, this Board has held that 
approval is required before the system can be used. See 
the Report, decided September 29, 1952, of this Board, m 
Docket No. 724, North Atlantic Continental Freight Con- 
ference (pp. 9, 10) citing U.S. Nav. Co. v. Cunard SS. Co. 
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50 F. 2nd 83, 89. See particularly page 10 of said Report, 
where the Board, in referring to the Conference Agreement 
of the said North Atlantic Continental Freight Conference 
(which did contain the words, ‘‘the Conference may pro- 
vide specific contract and non-contract rates’’ * *) stated 
that ‘‘the Conference’s basic agreement * alone makes the 
initiation of the proposed dual rates possible’’. 


Again the ‘“‘basic (Conference) agreement’’ of this 
Japan-Atlantic and Gulf Freight Conference contains no 
such specific authorization ‘‘which alone makes the initia- 
tion of the proposed dual rates possible.’’ 


Respectfully submitted, 


/s/ Jobn J. O’Connor 
John J. O’Connor 
Attorney for Isbrandtsen Co., Inc. 


Dated January 19, 1953 
Washington Building 
Washington 5, D. C. 


BEFORE THE 
FEDERAL MARITIME BOARD 


Iw tae Marrer oF THE 
STaTEMENT OF JAPAN-ATLANTIC 
anp Guur Freight CoNFERENCE 


Filed under Rule, 
Section 236, 
General Order 76 


Comments of the Department of Justice Relating to the Information 
Filed, Objecting to the Approval of the Proposed Contract/ 
Non-Contract Dual Rate System. 


Now comes the Department of Justice to respectfully 
petition the Board to disapprove or cancel the contract/non- 


contract rate system agreement set forth in a Statement 
filed by the Japan-Atlantic and Gulf & Freight Confer- 
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ence with the Board on December 24, 1952, and proposed 


to become effective on January 23, 1953. The Department 
gets forth the following as grounds for this petition: 


1. The reasons offered to support the use of the dual 
rate system are so inadequate and insubstantial as to re- 
quire the Board to summarily dismiss the statement as 
not complying with the provisions of the rule, in that: 


a. the information contained in the Statement does not 
meet the requirements of section 236 of General Order 76 
in that inadequate information is furnished as to the neces- 
sity for or reasonableness of the use of such rates in the 
particular trade involved, and as support for the spread or 
differential between the proposed dual rates. 


2. The proposed use of the dual rate system specifically 
requires the disapproval of the Board, pursuant to the 
provisions of section 15 of the Shipping Act of 1916, as 
amended, 46 U.S.C. 812, in that: 


a. the proposed rate system would empower a specific 
group of water earriers to take action as to traffic matters 
affecting the industry as a whole, would prohibit the inde- 
pendent selection and use of any carrier operating in the 
trade by shippers utilizing such service, would be unjustly 
discriminatory or unfair as between carriers, shippers, eX- 
porters and importers, and otherwise operate to the detri- 
ment of the commerce of the United States, in violation of 
the provisions of section 15 of the Shipping Act of 1916, 
as amended, 46 U.S.C. 812, and the antitrust laws of the 


United States. 

3. Immediate suspension of the effective date of the pro- 
posed dual rate system should be effected by the Board, in 
contemplation of its current consideration of and pending 

decisions in Board Dockets Nos. 724 and 725. 


Wuererore, the Department of Justice prays that the 
Board suspend, and/or dismiss, disapprove, or cancel the 
proposed rate system. 
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Request for Hearing 


The Department of Justice requests this Board to assign 
the above-entitled cause for hearing. 
James BE. Kivpay 

Epwarp P. Hopezs 
Acting Assistant Attorney General 

Wuimum J. Hickey 

Special Assistants to 

the Attorney General 
January 19, 1953. 


CERTIFICATE OF SERVICE 


It is hereby certified that a copy of the foregoing com- 
ments and objections has this day been served upon all 
parties of record in this proceeding by mailing a copy 
thereof to each of said parties. 


Wiis J. Hickey 


January 19, 1953. 
Filing date: January 20, 1953. 
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Excerpts from Transcript of Pre-Hearing Conference 


The issues, in our opinion, are not the same, are not 
as confined as the Examiner has stated. It is our opinion, 
just stated now in this preliminary way, that the Confer- 
ence, having filed certain information in compliance with 
General Order 76, giving the reasons for the use of the 
contract system in that particular trade, and the basis for 
the spread or differential, that they come before the Board, 
submit something for approval under Section 10, and that 
they carry the burden of proof in compliance with General 
Order 76, and that the issues are not necessarily those 
confined within the three stated by the Examiner, but that 
the issues also include, from our standpoint this is very 
important, the legality of the proposed patronage dual 
rate contract/non-contract system under the shipping Act 
of 1916, Section 14.3 and Section 15, and the other laws 
applicable thereto. 


‘Mr. Hickey: I think that this matter is resolved by the 
statements last made to the effect that there shouldn’t be 
any primary consideration at this time as to the burden 
of proof, but merely as to the initiation of the evidence by 
one or the other party. 


Now, that logically, in my opinion, falls on the Confer- 
ence. They are the one filing this proposed system, and 
they are the ones that have set forth their reasons why 
they think that it is necessary in the trade, and the spread 
is reasonable. 


On the other hand, as far as the Administrative Proce- 
dure Act is concerned, I think that this is true. I believe 
that Mr. Turk has correctly stated the rule, but I don’t 
follow his conclusion. 


At this time there is no valid approval of this rate sys- 
tem, and I don’t think anyone can contest that. Now, the 
Conference is seeking approval. If they are not seeking 
approval, I don’t know why they are before the Board. 
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Mr. Turk: We have been brought here. You fellows are 
the fellows that brought us here. 


Mr. Hickey: Then the Board must wish to investigate this 
matter, and see if it will give its approval to your proposed 
rate system, which is a proposal, and if it is a proposal, I 
think you are the proponent or seeker of the Board’s 
approval. 


Mr. Hickey: I think it is necessary to clear the record as 
far as Mr. Aptaker’s description of the position of the 
intervenors, and particularly the Department of Justice is 
concerned. 


We wish to state emphatically that we believe this system 
requires the prior approval of the Board, and as such they 
are seeking approval, and it begs the question of law to 
say that they are not seeking approval. We think this 
system is, as we suggest, illegal, per se, but if not is a 
Conference agreement that has to be approved, and is un- 
lawful until approved, and I think the record should show 
that. 


Mr. O’Connor: But look at the title of the proceeding. 
It is the same title as in 724. The North Atlantic filed a pro- 
posed contract system, and the Board then said we will 
look atpit first and will not put it into effect until we look 
at it, and we have been looking at it since, through the 
Examiner, and so forth. 


Now, this Conference came along and did the same thing. 
724 was instituted by the Board because we filed protests, 
so-called. That wasn’t filed exactly under General Order 
76, so the exact procedure of filing comments and protests 
weren't approved, but we filed objections to this North 
Atlantic being permitted to put its system into effect, and 
the Board initiated Docket 724, and the Conference went 
ahead with their proof, whether required or not. 


Now, in the hearing on General Order 76— 


Examiner Furness: I think we are wasting time. 
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Mr. O’Connor: Wait until I finish this, if you please. I 
say this proceeding is the same as 724. Mr. Turk appeared 
in support of General Order 76, he was the only representa- 
tive of any conference that supported it, as I recall, and he 
said in the minutes of that hearing, ‘‘The next question is 
the effect of a protest: I am quite confident that if a Con- 
erence comes forward here with a flabby, unsubstantial 
statement . . .”’—which we claim this is—‘‘as to the reason 
why it is putting its system into effect, and why this spread 
is put forward, that the Board should say this is no good, 
we have to examine it further, perhaps we will do what has 
been done in Docket 724.”’ 


So that is just what they have done here, this is an in- 
vestigation by the Board, and any question of going for- 
ward, burden of proof or anything else, follows, and the 
fundamental theme all through it should be that this basic 
Conference agreement carries no authority to institute the 
system. 


——_— 


Order 


Ata Session of the FEDERAL MARITIME BOARD, held 
at its office in Washington, D. C., on the 21st of 
January, A.D. 1953 


DOCKET NO. 730 


In roe Matter OF THE SraTEMENT OF JAPAN-ATLANTIC AND 
Gutr Freight CoNFERENCE Frrep Unper GENERAL 


Oxper 76. 


It Appearing that, pursuant to section 236.3 of General 
Order 76 (17 F.R. 10175, November 11, 1952), the Japan- 
Atlantic and Gulf Freight Conference on December 24, 1952, 
filed with the Federal Maritime Board a Statement alleging 
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that the Conference proposed the initiation in the trade 
between Japan, Korea, and Okinawa and United States 
Atlantic and Gulf ports of certain contract/non-contract 
rates to become effective 30 days thereafter, and alleging 
that said rates are in the best interests of the commerce of 
the United States and that the spread or differential be- 
tween the rates is reasonable and lawful; and 


lt Further Appearing that a Notice of the filing of such 
Statement by the Conference was published in the Federal 
Register on December 31, 1952 (17 F.R. 11888) pursuant to 
section 236.6 of General Order 76; and 


lt Further Appearing that Isbrandtsen Co., Inc. filed a 
Protest and Comments with supporting affidavit and 
Amendatory and Supplemental Comments, alleging, among 
other things, that the Statement of the Conference does not 
comply with the requirements of General Order 76, and 
that the institution of the proposed contract/non-contract 
rates in said trade would cause Isbrandtsen Co., Inc. irrep- 
arable damage, and requesting a hearing on said Protest 
and Comments, and postponement and suspension of said 
contract/non-contract rates pending the Board’s determina- 
tion in such hearing; and 


lt Further Appearing that the Department of Justice 


also filed certain Comments objecting to the approval of 
the proposed rates; and 


The Board having considered the foregoing Statement, 
Protest, Comments, and all the papers and documents re- 
lating thereto; and 


It Appearing therefrom that the Statement of the Con- 
ference filed December 24, 1952 complies with the require- 
ments of General Order 76; and 


It Not Appearing from any of the above documents or 
other information now before the Board that the differen- 
tial between said contract/non-contract rates is arbitrary, 
unreasonable, or unjustly discriminatory, nor that the ini- 
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tiation of the proposed contract/non-contract rate system 
will be unjustly discriminatory or unfair or detrimental to 
the commerce of the United States, or will be in violation 
of the Shipping Act, 1916, as amended, or will cause irrep- 
arable damages to Isbrandtsen Co., Inc.; 


Tr Is Ornerep, that the requests of thé Department of 
Justice and of Isbrandtsen Co., Inc. for a suspension of 
the proposed contract/non-contract rates of the Japan- 
Atlantic and Gulf Freight Conference, in the trade between 
Japan, Korea, and Okinawa and United States Atlantic 
and Gulf ports, pending hearing and determination, be 
denied; and 


‘Jr Is Furruer Orperep, that the requests of the De- 
partment of Justice and of Isbrandtsen Co., Inc. for a 
hearing on the said Protest and Comments be granted; and 


Ir Is Furrser Onperep, that such hearing be held be- 
fore an Examiner of the Federal Maritime Board at a 
time and place to be fixed. 


"By direction of the Federal Maritime Board. 


A. J. WILLIAMS 
Secretary 


—_—_—— 


JAGEFC 
Minutes of Special Meeting 
Toyko, 17 November 1952 
CONTRACT AND NON-CONTRACT RATE SYSTEM 
It was duly moved and seconded: 


‘<'That the Secretary-Manager cable the Chairman of the 
New York Committee of Inward Far East Lines, New York, 
authority to instruct Mr. Turk to file an application for the 
contract and non-contract system in accordance with the 
new rules of procedure of the Federal Maritime Board, and 





217 


which are covered in General Memorandum No. 133 of the 
New York Committee of Inward Far East Lines, dated 10 
November.”’ 


After further discussion, the following proposal was 
moved and seconded: 


Resotvep that this Conference reinstitute contract/non- 
contract rates and pursuant to Federal Maritime Board 
general order 76 file a statement with that Board with re- 
spect to such rates and be it further ResoLvep 


That the amount of the spread or differential between the 
contract/non-contract rates shall be nine and one-half per- 
cent of the contract rate applicable to the respective com- 
modities or classifications to which contract and non-con- 
tract rates shall be applicable and be it further Resotvep 


That the effective date of the contract/non-contract rates 
shall be the thirtieth day computed according to United 
States eastern standard time after the date of the filing of 
the aforesaid statement with the Federal Maritime Board 
and be it further Resoivep 


That the reasons for the use of said contract/non-con- 
tract rates arise out of the following factors: 


1. The long history of the Conference, 


2. The stability of rates which the Conference and its 
predecessors have maintained for over a quarter of a cen- 
tury and the effect which previous contract/non-contract 
systems employed by the Conference and its predecessor 
have had in maintaining such stability. 


3. The maintenance by this Conference and its predeces- 
sors for almost twenty-five years of contract/non-contract 
rates with respect to an ever increasing range of commodi- 
ties and classifications, 


4. The effect of Conference action in eliminating competi- 
tion among its members relative to freight rates rules and 
conditions and turning the competition among the members 
into a contest to give merchants in Conference trade ever 














218 


improving service as indicated by progressive increase in 
the number of Conference members and number of sailing 
opportunities and constant improvement in type of vessels 
employed as regards speed, increased bale cubic, reefer 
capacity and silk rooms, | 


5. The practice of the non-conference competitor in quot- 
ing rates which are ten percent below the Conference rates 
rounded off to the nearest five cents and 


6. Resulting inroads made in the Conference cargo carry- 
ings which produce in turn an ever increasing number of 
non-conference sailings, 


7. That the result of all of the foregoing is that the re- 
institution of the contract/non-contract system of rates is 
indispensable to avoid the necessity of adoption by the Con- 
ference Members of a policy of meeting cutrate competition 
with corresponding rate cuts of policy which in the past has 
always led to rate wars and be it further ResoLvep 


That the basis of the aforesaid nine and one-half per- 
cent is that such spread is reasonable 


1. Because is falls within the zone of reasonableness when 
tested by the standards established by the Supreme Court 
of the United States and has been recognized as reasonable 
by Japanese Government authorities, and 


2. Because it is reasonable from the standpoint of the 
shipper since it enables him to strike a balance. The en- 
joyment of contract rates on all of his shipments and the em- 
ployment of cut rate non-conference competition on some 
shipments and the payment of less than ten percent in ex- 
cess of the contract rates with respect to his remaining ship- 
ments, 


3. Because it is reasonable from the standpoint of the 
carriers in that it is expected to accomplish the objectives 
of the contract system as prescribed by the Supreme Court 
of the United States in that it will preserve the stability 
of freight rates as essential to the prosperity of the com- 
merce in the foreign trade and by restoration to the carriers 
of some of the cargoes of which they have been deprived 
because of improper rate cutting increased carrying at re- 
duced contract rates will produce more favorable revenues 
than lesser carryings at non-contract rates, 
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4, Because prior to November 15th the Conference tariff 
rates were substantially equivalent to the proposed non- 
contract rates and the Isbrandtsen rates were substantially 
equivalent to the proposed contract rates and large volumes 
of traffic moved at both said rates thus constituting an ir- 
refutable proof not alone that both said levels of rates fall 
within the area of reasonableness for rates, but also that the 
differential between the two reasonable levels of rates fall 
within the area of reasonableness for the spread or differen- 
tial between rates, 


5, Because the exact differential of nine and one-half 
percent which is within the area of reasonableness was de- 
termined upon under the advice of Conference counsel here 
whose opinion it is that any spread in excess of said nine 
and one-half percent might not at this time be favorably 
regarded by Japanese governmental authorities and 


6. Because a considerable number of Japanese shippers 
and representatives of shippers organizations have indi- 
eated that they consider a differential of approximately 
ten percent as reasonable and as being in accord with dis- 
counts of similar amount allowed in Japanese mercantile 
transactions and have indicated further that they favor 
the exact differential of nine one-half percent for the rea- 
son that the same differential is now in effect in contract/ 
non-contract systems adopted by a number of other con- 
ferences involving important segments of Japanese foreign 
trade and be it further RESOLVED 


That a form of freight contract be adopted as drafted 
by Conference counsel here modified by Conference counsel 
in New York to the extent deemed necessary in order to 
comply with the requirements of the Federal Maritime 
Board and be it further ResoLvep 


That James A. Dennean, United States secretary of this 
Conference be and he is hereby authorized and directed in 
collaboration with the Japan-Atlantic and Gulf section of 
the New York Committee of the Inward Far East Lines 
and with Conference New York counsel to draft a state- 
ment in accordance with the requirements of Federal Mari- 
time Board general order 76 based upon the foregoing reso- 
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lutions but elaborated by reference to the relevant data 
which has been collected in connection with the subject 
matter of these resolutions and that Mr. Dennean be desig- 
nated the official of this Conference authorized to sign and 
verify said statement on behalf of the Conference and file 
the same with the Federal Maritime Board.’’ 


It was UNANIMOUSLY agreed: 


‘hat this matter be passed on to the Chairman of the 
New York Committee of Inward Far East Lines immedi- 
ately by the Secretary-Manager for the information of the 
Committee and legal counsel.’’ 


Excerpts from Oral Argument During Argument on Behalf 
of the Department of Agriculture 


Mr. Guill, Board Member: I am a little interested in 
that. I notice that the foreign buyers designate their ship- 
ping lines, and I don’t see why a buyer in this country can- 


not do the same. 


I want to read Item 6. ‘‘Notwithstanding any other 
provision of this Agreement, if the shipper submits written 
proof satisfactory to the secretary of the Japan-Atlantic 
and Gulf Freight Conference that a foreign buyer on an 
FOB. or F.A.S. shipment from Japan has designated a 
non-conference vessel for shipment, then such shipment 
shall be exempted from this Agreement. - 


<The carrier shall therefore deny contract rates to such 
foreign buyer to destination specified under paragraph one 
above unless such foreign buyer shall first submit to a 
contract with the carrier.”’ 


The Chairman of the Board: That in effect says that 
the foreign buyer, in order to get the contract rates, must 
be a signatory to the contract. And there is no penalty 
against the shipper who is a signatory. 


‘Mr. Guill: Well, then, the foreign buyer is regulated to 
the Conference lines. Is that correct? 
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The Chairman: If he wants to get the contract rates, the 
foreign buyer must sign. 


Mr. Guill: In other words, a buyer here in the United 
States must sign this contract with the Conference. 


Mr. Turk: No. 

Mr. Cockrum: That’s my construction of it likewise, Mr. 
Guill. 

Mr. Turk: No. 


Mr. Cockrum: If Mr. Turk has some other construction 
of it I’d be glad to hear from him. 


Mr. Guill: We'll get that. But I wanted to hear your 
idea. 


Mr. Cockrum: That is precisely my idea, that he is bound. 


Excerpts from Oral Argument on Behalf of Federal Maritime Board 


The Chairman: This contract is signed both by—either 
by shipper or by importer, is that correct? 


Mr. Aptaker: Yes, sir. And finally we felt that the pro- 
vision requiring all Japanese exporters to ship via con- 
ference lines, whether the shipment if C.LF. or F.0.B., 
would require some clarification. The way it is constituted 
it conflicts with provision six of the contract, which Mr. 
Turk has pointed out and will undoubtedly make plain 
again—under Section 6, American importers are privileged 
to designate a non-conference line for the first shipment, 
but after that they must sign a contract to get the contract 
rates. 


The Chairman: It says that the signatory to the contract 
gets one free bite if he acts in good faith. Thereafter, if he 
violates his agreement, he is subject to appeal. 


Mr. Aptaker: Well, it means then, that a Japanese ex- — 
porter is bound to pay the non-contract rate, even for his 
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own shipment, after he has once shipped on F.0.B. ship- 
. ment by a non-conference line, where he had the choice of 
the carrier himself. 


Mr. Guill: This is going to seem to be a point of the argu- 
ment here, on this Section 6. Do you come to the conclusion 
that the buyer has to sign a contract then? 


Mr. Aptaker: That’s what it seems to require. 


Mr. Guill: And in the event the buyer were to sign this 
contract here in this country, and in the case of arbitration, 
as you pointed out, he would have to travel over to Tokyo 
to work it out. 


Mr. Aptaker: That’s right. We felt there should be a 
provision for arbitration in the United States. 


Mr. Guill: Do you think this is a fair contract? 


Mr. Aptaker: Well, if the content of it is that shippers 
or exporters in Japan could say to every shipper that they 
are required to ship by a conference line because they are 
a conference signatory, and a shipper under F.0.B. has 
requested that they use a non-conference line, then the dual 
rate system could be easily gotten around. 


This contract provides that F.0.B. consignees in the 
United States are also to be tendered these rates, and if 
they refuse to sign a contract—when they have a later 
F.0.B. shipment they have to pay the non-contract rate. If 
they sign it, they can control later shipments under F.O.B. 
terms and will be given the lower, contract rate. 


The Chairman: Do you think that the end result of this 
contract would be that the American buyer would have to 
ship in a conference line? : 


Mr. Aptaker: Yes, he would probably have to sign a con- 
tract to get the lower, contract rate. 


The Chairman: In other words, then, he wouldn’t have 
the right to ship in an American flag, independent line? 
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Mr. Aptaker: That’s correct, and not get the contract 
rate. 


The Chairman: If it was C.I.F. would he get the rate, the 
contract rate? 
Mr. Aptaker: If he got C.LF. it would be— 
The Chairman: Assuming the exporter is signatory. 
Mr. Aptaker: Then it would go on the contract rate, yes, 
sir. 


The Chairman: So he doesn’t have to become a signatory 
in order to get the contract rate? 


Mr. Aptaker: No, but if he wants to control the shipment 
by shipping F’.0.B. he does. ; 

The Chairman: The same thing applies to the exporter? 

Mr. Aptaker: That is correct. 

The Chairman: If he wants to get the contract rate he 
has to be signatory? 

Mr. Aptaker: That’s absolutely correct. 

Mr. Guill: But in the event the shipper didn’t comply 
with this— 

Mr. Aptaker: He’s got to absorb the difference in cost 
if it goes to an independent line. If he has already once 
controlled the shipment and has declined thereafter to sign 
a conference contract, when he controls the next shipment 


and puts it on a non-conference line, if he tries to ship that, 
he’s going to pay the non-contract rate. 


Mr. Guill: Then that does control the buyer, to which 
line he uses, on which line he ships. 


Mr. Aptaker: To that extent, yes. 


The Chairman: Again depends on the type of purchase 
contract, C.F. or F.0.B. On C.LF. he gets the contract 
rate if the shipper is a contract signatory. 
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Excerpts from Oral Argument on Behalf of Japan-Atlantic and 
Gulf Freight Conference 
Mr. Guill: Now, that first point, about the buyer. If the 
buyer is going to have some say as to— 


Mr. Turk: I am going to come to that right now, and I’d 
like to devote some time to that. 


Mr. Klieger just called my attention to the fact that in 
the prewar years, when we had a contract system here, the 
Japanese lines didn’t get all the business, and I don’t think 
they ever will. 


I’d like to have you consider with me the position of an 
American F.O.B. buyer. Now, you have got to consider his 
situation with respect to two legal rights: First, his right 
to ship non-conference. Second, his right to ship conference. 


Now, if he’s an F.O.B. buyer, then by hypothesis the 
goods become his as soon as they get on the ship; title 
passes then. And he has the right to say where they are 
going to go. 


Now, if he’s not a contract shipper and not a contract 
signatory, then he can ship as many shipments by Isbrandt- 
sen or any other non-conference line as he pleases. And 
it’s not a question of doing it once and it isn’t a question 
of doing it twice or fifty times. He can do it without limi- 
tation. 

Mr. Guill: But his buyers’ market, from whom he buys, 
is going to be limited, isn’t it? 

Mr. Turk: No, I don’t think so. Why should it, F.0.B.? 
He can say ‘‘I want to buy F.0.B.”? I don’t know of any- 


body who is going to refuse to sell to him because he wants 
to buy F.O.B. 


Mr. Guill: I understand from this contract that the seller 
over there can only let him have it once. 


‘Mr. Turk: If you can show me where it says anything 
about once—this Clause 6 is something that I personally 
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drafted, and you will find that it is entirely different from 
the conference—in the Trans-Pacific Freight Conference of 
Japan. You will see that it starts out with this: ‘‘Notwith- 
standing any other provision of this agreement . . .”’ So 
that anything in the other paragraph is wiped out. It says, 
‘Tf the shipper submits written proof that he is a foreign 
buyer on an F.O.B. or F.AS. shipment to Japan, he can 
designate a non-conference ship.”’ 


Anytime that he comes along and says, ‘‘I’m an F.0.B. 
buyer from America, and here’s my bill of lading. You 
will see that it is made out in the name of the American 
buyer.’? That means that the Japanese shipper cannot be 
held for breach of his freight contract with us, if it’s a 
million times or two million times. He can ship any num- 
ber of shipments by Isbrandtsen without prejudicing the 
seller whatsoever. 


Then we say, ‘‘* * * we shall deny thereafter to the 
shipper the contract rates unless he signs the contract.’’ 


Well, of course, he’s the shipper, and if he’s not a contract 
shipper he do¢sn’t get the contract rates. That’s on F.0.B. 


But when he does, if he does, he’s got an advantage over 
other shippers for this reason: When — as Mr. Morse 
pointed out this morning—when he wants to ship confer- 
ence he can say to his seller, ‘‘Sell me CLF. I am a con- 
tract shipper, I get the benefit of the contract rates. When 
Isbrandtsen’s in port, make out the bill of lading in my © 
name, I want to ship on Isbrandtsen.”’ 


And he can ship it on Isbrandtsen any number of times. 


Mr. Guill: I lost you there. Say I am the seller, you 
are the buyer. 


Mr. Turk: Yes. 

Mr. Guill: You tell me you want an F.0.B. shipment. 
Mr. Turk: That’s right. 

Mr. Guill: And I have a contract with the conference. 
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Mr. Turk: That’s right. 


Mr. Guill: And I go to the conference and I say, ‘Look, 
this man wants this F.0.B. shipment. I want to send it to 
him this time.”’ 

Mr. Turk: On Isbrandtsen? 

Mr. Guill: No, under my contract. 


Mr. Turk: No, no, no. If he’s an F.O.B. buyer and he’s 
not a contract shipper, he can’t get a conference vessel at 
contract rates. 


Mr. Guill: This says that you can go to Isbrandtsen one 
time. 

Mr. Turk: That’s right. 

Mr. Guill: Just one time? 

Mr. Turk: No, no, any number of times. 


Mr. Guill: But I can’t take advantage of the contract 
rate any more. 


Mr. Turk: You never could, since you’re not a contract 
shipper and you are an F.0.B. buyer, which means that you 
are the shipper. You couldn’t ship even once on a confer- 
ence vessel and get a contract rate. But you can ship on 
Isbrandtsen’s vessels any number of times, eternally, with- 
out prejudicing your sellers’ contract rate. 


‘Mr. Guill: This sellor could never ship under Isbrandtsen 
if he were under contract with you? 


Mr. Turk: No, not if it was under a C.LF. transaction, 
where he is also the shipper. He can’t ship under Isbrandt- 
sen. 


Mr. Guill: Well, if the C.LF.—in the C.LF. the seller con- 
trols the bottom? 


Mr. Turk: That’s right. 
Mr. Guill: And on F.O.B. the buyer controls the bottom? 
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Mr. Turk: That’s right. 


Mr. Guill: But you’re limiting ten percent of this trade 
to the F.0.B. people. They can get ten percent. 


Mr. Turk: No, no, Mr. Guill. The Japanese shippers we 
had over here—Mr. Tankazani, who is the chairman of the 
Freight Commission, Japanese Shippers’ Federation, and 
he represents 27 shippers’ organizations and two thousand 
separate shippers, and he testified that there will be plenty 
of Japanese shippers who can ship on Isbrandtsen twice a 
month—or, say on Isbrandtsen twice a month and once on 
the conference lines at non-contract rates and still come out 
better than the contract signers. 


There is a vast field, both in the United States and in 
Japan for a non-conference line. And Mr. Krinkley ad- 
mitted that he’d get about ten percent of the business, 
which is more than anybody else would get. 


Excerpts from Transcript During Rebuttal Argument on 
Behalf of Isbrandtsen Co., Inc. 


The Chairman: Well, I assume, Mr. O’Connor, you have 
picked up some cargo at points before you arrive at Japan. 


Mr. O’Connor: Well, very little from the United States. 
We carry some to Japan. We carry cargo to Japan. Of 
course, the Japanese lines are going to get all the business. 


Now, as to the F.0.B. The Japanese witnesses testified 
that most of the business was F.0.B. in Japan. Currency, 
of course, enters into that. The Japanese have testified 
they’d like C.LF. And they testified very courageously 
they liked it because they could do a little chiseling on the 
rate. Maybe they didn’t use that word; that’s an old Ameri- 
ean right. They said they could make a little more money. 


But the F.0.B. What does it come down to in this labored 
explanation by Mr. Turk? Somebody, I think it was the 
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Chairman, said that the shipper ‘‘only had one bite.’? Now 
it’s the buyer that has ‘‘one bite.’? The FOB buyer, who 
traditionally, by custom, it is his right to designate the car- 
rier. He can only doit once. Mr. Turk labored the shipper, 
of course, would be permitted to ship once, but that if the 
same buyer orders a second time from the same shipper, 
he’s got to sign a contract to get the contract rate. 


The Chairman: The same thing applies in reverse to a 
shipper, doesn’t it? The shipper can’t get the contract 
rates unless he signs a contract. 

Mr. O’Connor: Well— 

The Chairman: Isn’t that true? 

Mr. O’Connor: Sure. 


The Chairman: Why should the buyer be in any better 
position? Why should he be permitted to get the contract 
rates unless he signed the contract? 


Mr. O’Connor: I’m saying that this is the first time, this 
is the first time in any conference agreement that there 
has been any attempt to tie up the F.O.B. buyer. 


The Chairman: This doesn’t tie him up. It merely says 
that the shipper’s contract signing may not extend to the 
buyer the benefit of the contract rates unless the buyer also 
signs a conference contract if he buys F.0.B. 


| Mr. O’Connor: It says that you cannot patronize an 
independent unless you pay the conference rate. 


The Chairman; No, no. 
| Mr. O’Connor: Well, that’s what it says. 
The Chairman: That is your contention. 


Mr. O’Connor: That was the public counsel’s contention. 
That’s why he opposed it. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,027 January Term, 1956 
Isbrandtsen Company, Inc., Petitioner, 


V- 


United States of America, and Federal Maritime Board, 
Respondents 


Japan-Atlantic and Gulf Freight Conference, et al., 
Intervenors 


The Secretary of Agriculture, Intervenor 
Before Danaher, Circuit Judge, in Chambers 
Order 


Counsel for all parties having appeared before me for 
prehearing conference pursuant to Rule 38(k), and axpre- 
hearing stipulation having been prepared and presented to 
counsel for comment and said prehearing stipulation, as 
amended, now being before me for approval, it 18. 


Onpzzep that the said prehearing stipulation be approved 
and that the Clerk be directed to file it forthwith; that the 
issues in:his case be limited to those presented in said pre- 
hearing stipulation; that such differences as may be noted. 
in said stipulation as to the exact statement of the isstes: 
as submitted by the respective parties shall be deemed. to 
encompass the area of agreement as well as disagreement 
as to any such issue wherein such differences: shall be ap- 
parent or asserted, but no party shall be precluded from. 
argument or reply, as the case may be, in respect to any such 
the Rules of this Court, such stipulation be modified by a 
version of an issue as stated; and that, unless pursuant to 
subsequent order of this Court to prevent manifest “in- 
justice, said stipulation shall control the subsequent course 
of the proceedings in this case. 
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It is FURTHER ORDERED that this order and the pre- 
hearing stipulation be printed in the joint appendix to the 
brief. 


Dated: February 20, 1956 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Filed Feb. 20, 1956. Joseph W. Stewart, Clerk 
No. 13,027 January Term, 1956 
Isbrandtsen Company, Inc., Petitioner, 


Vv. 


United States of America and Federal Maritime Board, 
Respondents, 


 Japan-Atlantic and Gulf Freight Conference, et al., 
Intervenors, 
The Secretary of Agriculture, Intervenor. 
Prehearing Stipulation 

Counsel for all the parties to this case having appeared 
before Circuit Judge Danaher for a Prehearing Conference 
pursuant to Rule 38(k), and it appearing that there is a 
serious controversy among the parties as to the exact scope 
of some of the issues to be presented, and counsel for peti- 
tioner, counsel for respondent Federal Maritime Board and 
counsel for intervenor Japan-Atlantic and Gulf Freight 
Conference having each submitted statements of the issues, 
and counsel for respondent the United States having orally 
stated that he will participate on the side of the petitioner 
and accept its statement of the issues, and counsel for inter- 
venor The Secretary of Agriculture having orally stated 
that he will participate only to the extent of presenting 
argument on the side of petitioner on petitioner’s Issue 
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No. 1, it is hereby stipulated that the claims and contentions 
of the parties with regard to the issues are as follows, viz: _ 


(1) Petitioner claims the first issue presented is, as 
follows: 


Whether the employment of the so-called exclusive pa- 
tronage contract/non-contract dual rate system under 
which common-carrier members of a steamship conference 
acting in concert, charge one set of rates to shippers who 
agree to ship all their cargo exclusively on the vessels of 
the conference lines, and charge a higher set of rates for 
identical transportation services to shippers who do not 
enter into such exclusive patronage contracts is unlawful 
under, or in violation of sections 14, 15, 16, and/or 17 of 
the Shipping Act, 1916, so that the Federal Maritime Board” 
under section 15 of said Act, lacks authority to approve an. 
agreement, understanding or arrangement entered into by 
the members of such a conference for the use of such a 
system? 


and counsel for the other parties agree as to petitioner’s 
statement of Issue No. 1. . 


(2) Petitioner contends that a further issue exists, i.e.: 


Whether such a system violates the various provisions 
of the Anti-Trust laws or any other pertinent statutes, in- 
cluding the question whether the system could ever be 
legally approved under section 15 of the Shipping Act, be- 
cause that section can exempt from the Anti-Trust laws 
only agreements between carriers and ‘‘other persons’? sub- 
ject to the Act, whereas the fundamental part of this system 
is a so-called exclusive patronage contract between confer- 
ence lines and shippers, who are neither carriers nor “‘other 
persons’’ subject to the Act. : 


and respondent Federal Maritime Board and intervenor 
Conference, although not agreeing that the foregoing is an 
issue in this case, concede that they may argue the matter 
set forth above, but contend that the issue raised im peti- 
tioner’s Paragraph 2 should read, as follows: 


Whether such a system violates the various provisions of — 
the Anti-Trust laws or any other pertinent statutes, in- 
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eluding the question whether the system could ever be 
legally approved under section 15 of the Shipping Act? 


(3) Petitioner claims that a third issue should be stated 
as follows: 


Whether the Board could, 
ontract 


and the resp 
petitioner’s I 
Whether the Board could, in any event, approve the use 
of exclusive-patronage-contract-dual-rate system in the 
particular trade herein involved on the basis of the facts 
ae in the administrative record as found by the 
oard? 


(4) Petitioner claims a fourth issue should read as 
follows: 


‘Whether the Board, in approving such a system under 
section 15 of the Shipping Act even assuming the legality 
of such a system, must have before it a clearly stated 
‘Cagreement’’ or ‘‘ynderstanding’’ between the common 
carriers involved, including the actual rates which would 
be charged by such conference carriers pursuant to their 
concerted action? 


and respondent and intervenor Conference object thereto 
on the ground that no specific agreement has been chal- 
lenged in petitioner’s statement of the issue, and claim that 
Issue No. 4 should read, as follows: 


- Whether the Boa 
ment filed by Japan 
d’s General O 


approv 
g Act, 1916? 
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(5) Petitioner states issue No. 5 to be as follows: © 


If section 15.of the Shipping Act, 1916, should authorize 
the Board to approve such a system, whether such section 
of the Act would thereby be rendered unconstitutional 
ander the ‘‘Due Process”’ clause or other provisions of the 
Constitution by reason of the fact that it would give the 
Board and/or Conference the power to force the independ- 
ent carrier or carriers either out of the trade or into the 
conference and/or permanently prevent independent com- 
petition from entering the trade by making non-conference 
competition economically impossible? 
and respondent and intervenor Conference contend issue 
No. 5 should be, as follows: 


If section 15 of the Shipping Act, 1916, should authorize 
the Board to approve such a system, whether such section 
of the Act should thereby be rendered unconstitutional un- 
der the ‘“Due Process’ clause or other provisions of the 
Constitution? | 


It is further stipulated that petitioner and respondent the 


United States of America and intervenor the Secretary of 
Agriculture shall designate the portions of the record which 
they wish printed in the Joint Appendix by February 23, 
1956, and respondent Federal Maritime Board and inter- 
venor Conference shall designate the portions of the record 
which they wish printed by March 5, 1956, after which the 
Joint Appendix shall be printed as promptly as possible. 
Petitioner shall file its brief by March 22, 1956. If the Jomt 
Appendix is not prepared by that date, petitioner may file 
a single typewritten copy of his brief without page refer- 
ences to the Joint Appendix, to be followed by a printed 
brief with page references to the Joint Appendix as soon as 
possible. The briefs of respondent, United States of Amer- 
ica, and of intervenor, Secretary of Agriculture, shall be 
filed in the time provided for filing petitioner’s briefs.. Re- 
spondent’s brief and brief of intervenor, Japan-Atlantic 
and Gulf Freight Conference, shall be filed by April 17, 
1956. If the Joint Appendix has not been prepared by that 
date typewritten briefs may be filed without page refer- 
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ences to the Joint Appendix, to be followed by printed briefs 
with page references to the Joint Appendix as soon as pos- 
sible. Petitioner’s reply brief shall be filed in printed form 
by May 2, 1956, and all other briefs in printed form shall be 
filed by that date and the case set for hearing thereafter 


as soon as the business of this Court will permit. 


Approved: (s)Danaher, 
Circuit Judge 


Dated: February 20, 1956 


—_—_— 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
January Term, 1956 
No. 13,027 
IspRanprseN Company, Inc., Petitioner, 
v. 


Unsrrep Srates or AMERICA, AND FepERaL MagivIME Boagp, 
Respondents, 
Japan-ATLANTIC AND GuiF Freicht CONFERENCE, 
Secretary or AGRICULTURE, Intervenors. 


Before: Danaher, Circuit Judge, in Chambers. 


Order 


Upon consideration of the letters of counsel regarding 
the preparation of the appendix in the above case, it is 


Ozpzrep that the prehearing stipulation entered herein 
February 20, 1956, be, and it is hereby, amended by strik- 
ing from the petitioner’s issue No. 3, the words ‘‘and the 
Board’s examiner.”’ 

It is FusrHer Onverep that the time for filing briefs and 
the joint appendix be, and it is hereby, extended as follows: 


Petitioner shall file a single typewritten copy of its 
brief by March 29, 1956, without page references to 
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the joint appendix, to be followed by a printed brief 
with page references to the joint appendix as soon as 
possible. 

The briefs of respondent, United States of America, 
and of intervenor, Secretary of Agriculture, shall be 
filed at the same time and in the same manner as peti- 
tioner’s briefs. 


The brief of respondent, Federal Maritime Board, and 
the brief of intervenor, Japan-Atlantic and Gulf 
Freight Conference, shall be filed by April 24, 1956. 


If the joint appendix is not filed by that date, each of 
said parties may file a single typewritten brief without 
page references to the joint appendix, to be followed by 
printed briefs as soon as possible. Petitioner’s reply 
brief shall be filed in printed form by May 9, 1956, and 
the case set for hearing thereafter as soon as the business 
of this Court will permit. 


Dated: March 16, 1956 
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QUESTIONS PRESENTED 


Whether the employment of the so-called exclusive pa- 
tronage contract/non-contract dual rate system under 
which common-carrier members of a steamship conference 
acting in concert, charge one set of rates to shippers who 
agree to ship all their cargo exclusively on the vessels of 
the conference lines, and charge a higher set of rates for 
identical transportation services to shippers who do not 
enter into such exclusive patronage contracts is unlawful 
under, or in violation of sections 14, 15, 16, and/or 17 of 
the Shipping Act, 1916, so that the Federal Maritime Board 
under section 15 of said Act, lacks authority to approve an 
agreement, understanding or arrangement entered into by 
the members of such a conference for the use of such a 
system? 


Whether such a system violates the various provisions 
of the Anti-Trust laws or any other pertinent statutes, in- 
cluding the question whether the system could ever be 
legally approved under section 15 of the Shipping Act, be- 
cause that section can exempt from the Anti-Trust laws 
only agreements between carriers and “* other persons’? sub- 
ject to the Act, whereas the fundamental part of this sys- 
tem is a so-called exclusive patronage contract between 
conference lines and shippers, who are neither carriers 
nor ‘‘other persons’’ subject to the Act. 


Whether the Board could, in any event, approve the use 
of the exclusive-patronage-contract-dual-rate system in the 
particular trade herein involved on the basis of the facts 
existing in the administrative record as found by the Board 
itself? 


Whether the Board, in approving such a system under 
section 15 of the Shipping Act even assuming the legality 
of such a system, must have before it a clearly stated 
‘Sagreement”’ or ‘‘understanding’’ between the common 
carriers involved, including the actual rates which would 
be charged by such conference carriers pursuant to their 
concerted action? 
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If section 15 of the Shipping Act, 1916, should authorize 
the Board to approve such a system, whether such section 
of the Act would thereby be rendered unconstitutional 
under the ‘“Due Process”’ clause or other provisions of the 
Constitution by reason of the fact that it would give the 
Board and/or Conference the power to force the independ- 
ent carrier or carriers either out of the trade or into the 
conference and/or permanently prevent independent com- 
petition from entering the trade by making non-conference 
competition economically impossible? 
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IN THE 


United States Court of Appeals 


For THE District oF CoLtumsBia Crecurr 
No. 13,027 


IsBRANDTSEN Company, Inc., Petitioner, 
v. 


Untrrep States oF AMERICA AND FEDERAL Maritime — 
Boarp, Respondents, 


THE SECRETARY OF AGRICULTURE OF THE UNITED STATES, 
Petitioner-Intervenor, 


JAPAN-ATLANTIC AND GULF FREIGHT CONFERENCE, ET AL., 
Respondent-Intervenor. 


On Petition to Review Report and Orders of the 
Federal Maritime Board 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


This case arises on a Petition to Review’ the Report of 
the Federal Maritime Board (Board) dated December 12, 
1955 (J.A. 19), and the Board’s Orders dated respectively 
December 20, 1955 and January 10, 1956 (J.A. 73, 75), 
which Report and Orders approved, effective January 1, 
1956, a so-called exclusive-patronage-contract-non-contract- 


1 The Petition to Review is printed in the Joint Appendix. 
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dual rate system to be employed by the Japan-Atlantic and 
Gulf Freight Conference (Conference) in the trade from 
J apan, Korea, and Okinawa to ports on the Gulf and At- 
lantie Coasts of North America. By Order of February 10, 
1956, this Court granted Petitioner’s Application for an 
Interlocutory Injunction against the use of the system 
pending the determination of the Petition to Review. 


Jurisdiction of this Court to review the above-mentioned 
Report and Orders of the Board is conferred by Section 
1032 of Title 5 of the United States Code, commonly known 
as the Hobbs Act. 


STATEMENT OF THE CASE 


Isbrandtsen Company, Inc., is seeking to set aside the 
Orders of the Board dated December 20, 1955 and Janu- 
ary 10, 1956, approving as of January 1, 1956, the institu- 
tion of an exclusive-patronage-contract-non-contract-dual- 
rate system (hereinafter sometimes referred to as the ex- 
elusive-patronage-contract system) by the Conference ap- 
plicable to all cargo moving in the trade from Japan, 
Korea, and Okinawa to Atlantic and Gulf Coast ports of 
North America. 


The Japan-Atlantie and Gulf Freight Conference is a 
private association of seventeen common carrier steamship 


s-flag lines (JA 23)?. In- 

trade, each conference line 

by water in the transporta- 

s in Japan, Korea and Oki- 

nawa and ports on oasts of 
North America. Since the vesse 

of the Conference regularly call at United States ports for 

discharging of cargo, the conference lines are subject to 

the jurisdiction of the laws of the United States (JA 25). 

Although nominally there are five United States-flag mem- 


2 References herein are to the appropriate pages of the Joint Appendix. 
All emphasis in quotations, except as otherwise noted, has been supplied. 
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bers of the Conference, two are virtually inactive in the 
trade having carried practically no cargo from Japan, 
Korea or Okinawa to United States Gulf or Atlantic Coast 
ports at least since 1949 (JA 26). Another United States- 
flag line operates from Japan only to Gulf ports of the 
United States (JA 26). One American-flag conference 
member does not even have voting privileges in the Con- 
ference (JA 30). 


Petitioner is the only independent, non-conference line 
operating in this trade and has been since the end of the 
Second World War (JA 25). Petitioner operates from 
Japan, Korea and Okinawa only to North Atlantic Coast 
ports of the United States, competing directly for the 
cargoes which it carries with the twelve foreign-flag mem- 
bers of the Conference and with two United States-flag 
members who have actively engaged in this service to the 
North Atlantie Coast of the United States (JA 25). 


The Conference and member lines thereof purport to 
act in concert and to operate pursuant to a conference 
agreement, FMB No. 3103, first approved by a predecessor 
agency of the Federal Maritime Board in 1934 (JA 24). 
This basic agreement permits the establishment and fixing 
of uniform rates as between conference lines, but it has 
never contained language specifically authorizing, or pur- 
porting to authorize, the use of the exclusive-patronage- 
contract system (JA 24). Notwithstanding this lack of 
approval by the Board, the Conference employed the sys- 
tem illegally from 1928 to 1941 and was thereby able to 
eliminate or suppress any independent or non-conference 
competition (JA 25).* 


Contrary to the specific provisions of Sections 14, 16, 
16 and 17 of the Shipping Act of 1916, as amended, 46 
U.S.C. 812, 814, 815, 816, prohibiting, among other things, 
‘‘deferred rebates,’ retaliatory, discriminatory, prejadi- 


3 The Board’s Report finds that the ‘‘pre-war differentials between contract 
and non-contract rates ranged from 12% to 6634% of the contract rates.’” 
(JA 25). 
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cial, or unfair practices and other practices detrimental 
to the Commerce of the United States, the Board’s Report 
and Orders purport to authorize the institution of an ex- 
clusive-patronage-contract system by the Conference, ef- 
fective January 1, 1956, whereunder the Conference would 
maintain two levels of rates, viz., the *‘contract rates’’ and 
the higher ‘‘non-contract rates,’’ the sole consideration for 
the enjoyment of the lower contract rates being the agree- 
ment of the shipper to patronize the conference lines ex- 
clusively, and the sole reason for the exaction of the higher 
non-contract rates being the refusal of the non-contract 
shippers to sign exclusive patronage contracts with the 
Conference. The non-contract rates as proposed by the 
Conference, and as approved by the Board, would be ar- 
bitrarily fixed at a level 91% per cent higher than the con- 
tract rates (JA 20). Although the Conference has not de- 
termined what rates it would establish under the exclusive- 
patronage system, and, therefore, the Board had no specific 
rates before it in approving the system, both the contract 
rates and the non-contract rates would be charged for pre- 
cisely the same transportation service, there being no dif- 
ference in cost or value, or in any other respect, between 
the service offered contract shippers and that offered non- 
contract shippers for identical transportation services 
(JA 35).* 


In order further to coerce the shippers and to effectuate 
a complete and permanent monopoly in the trade, the ex- 
clusive-patronage contract, as ‘Capproved’”’ by the Board, 
provides that in the event that a contract shipper should 
patronize a non-conference vessel operating in the trade, 
the shipper would become liable to a penalty of 50 per cent 
of the freight which he would have paid at conference 
contract rates had the shipment moved on a conference 
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line (JA 36).5 The exclusive-patronage contract, moreover, 
would be entered into for an indefinite period of time— 
forever! (JA 35). This entire system is intended to crush 
and eliminate the independent competition of Petitioner, 
thereby allowing the Conference to enjoy a complete and 
perpetual monopoly in the trade and to charge such rates 
as the conference lines may wish. 


The economic coercion of the Conference is further aided 
by the fact that the conference lines collectively furnish 
over 300 sailings a year as compared with only 26 sailings 
yearly by Petitioner (JA 27). Many shippers in the trade 
require more than two sailings each month. (JA 35). Vari- 
ous conference lines also furnish certain special facilities, 
such as refrigerated space and silk rooms, which Isbrandt- 
sen does not provide (JA 35). Furthermore, Isbrandtsen 
does not serve certain ports, such as Gulf ports, which the 
conference lines serve (JA 35). Shippers who would have 
to rely on Conference vessels for part of their service 
would be economically coerced into signing exclusive pa- 


tronage contracts with the Conference and would be pre- 
vented from patronizing or using the service of petitioner 
(JA 35).° 


The present proceeding stems from a filing by the Con- 
ference on December 24, 1952 under Rule 236.3 of the 


5It is important to note at the outset that whereas conference agreements 
authorized by Section 15 of the Shipping Act, 46 U.S.C. sec. 814, may con- 
template elimination of competition only among member lines of the particular 
Conference, the principle purpose of the exclusive-patronage system is to elim- 
inate and perpetually suppress non-conference or independent carriers. This 
predatory purpose has been frankly admitted by the Board on various occa- 
sions. See infra, p. 40. 


6 The Board in its Report admits the tremendous economic coercion which 
would be enjoyed by the Conference (JA 35): 


‘‘Isbrandtsen’s carryings, if a dual rate system, were put into effect 
in this trade, would be limited by the lack of reefer space and special 
silkrooms on Isbrandtsen vessels and by the limited frequency and range 
of service of those vessels. Shippers of dry cargo destined for Gulf ports, 
shippers of reefer cargo, and shippers requiring more than two sailings 
per month would practically, have no choice between the Conference and 
Isbrandtsen’s service as presently constituted.’’ 
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Board’s General Order 76, 46 C.F.R. 936.3,7 whereby the 
Conference proposed to employ, beginning the 30th day 
following the filing, the exclusive-patronage system in the 
Conference trade from Japan etc. to Gulf and Atlantic 
ports of the United States. Protests against the use of the 
system were timely filed by Petitioner and the United 
States Department of Justice, and a hearing was requested 
before the system would be allowed to go into effect (JA 
20). The Board by its Order of January 21, 1953 refused 
to siay the institution of the system and granted a hearing 
on the protests only after the system would have become 
effective (JA 21, 214). Isbrandtsen filed a Petition for Re- 
view of the Board’s Order in this Court on January 22, 
1953. and the Court granted on the same day Isbrandtsen’s 
application for a temporary stay of said Order (JA 21). 
On March 23, 1953, this Court granted an interlocutory in- 
junction against that part of the Board’s Order of Janu- 
ary 21 which purported to approve the institution of the 
exclusive-patronage system. Isbrandtsen Company Vv. 
United States et al., 211 F. 2d 51 (1954). Petitions for cer- 
tiorari filed by the Conference and the Board were denied 
by the Supreme Court. F.M.B. et al. v. Isbrandtsen Com- 
pany, 347 U. S. 990 (1954). 


in adopting the 94% per cent differential between con- 
tract and non-contract rates, the Conference had no cargo 
statisties or surveys which it considered (JA 33). The 
Board finds that the Conference adopied the 942 per cent 
differential because it was (JA 33): ! 


‘¢(1) not so great as to destroy shippers’ freedom of 
choice between conference and non-conference vessels ; 


7 After the decision of the Statutory District Court in Isbrandtsen Company, 
Inc. v. United States, 96 F. Supp. 883 (S.D.N.Y., 1951), aff’d 342 U.S. 950 
(1952) holding that a differential between contract and non-contract rates 
which was arbitrarily adopted was necessarily unjustly discriminatory, the 
Board promulgated General Order 76, 17 FR. 10175, C.F.R. 236 (Nov. 10, 
1952), requiring in substance that Conferences using or seeking to use the 
system state the reasons for the spread. Such a filing has never been con- 
sidered to constitute the filing of an agreement for approval. 
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(2) in substantial accord with the amount of com- 
mercial discount customary in Japan and thus rea- 
sonable to Japanese shippers; 


(3) equalling the amount of spread in use by other 
conferences operating to and from Japan; and 


(4) roughly paralleling the amount by which Isbrandt- 
sen generally undercuts conference rates.”’ 


At least one shipper witness—appearing on behalf of the 
Conference—expressed his dissatisfaction with the dif- 
ferential (JA 33). 


At the hearings conducted before the Board’s Ex- 
aminer during the period between October 5 through De- 
cember 23, 1953, Petitioner and the United States Depart- 
ments of Justice and Agriculture appeared in opposition 
to the proposed system. The original Recommended De- 
cision of the Examiner was dated September 13, 1954 (JA 
92). On motion of Isbrandtsen, the Department of Justice 
and the Board’s Public Counsel, the proceeding was re- 
manded to the Examiner by the Board’s Order dated Oc- 
tober 6, 1954, ‘‘with instructions to prepare supplemental 
findings of fact as to the basis of the spread between con- 
tract and non-contract rates and as to the reasonableness 
of the exclusive patronage contracts proposed for use 
in the trade, and with instructions to show the ruling upon 
the findings of fact and conclusions of law proposed by the 
parties’? (JA 22).® 


The Board specifically found that most of the Confer- 


8 The Original Recommended Decision of the Examiner comprised less than 
23 pages, and contained not a single reference or single ruling upon the 413 
Proposed Findings of Fact or 43 Conclusions submitted by the Parties. In 
his Supplemental Findings, in response to the Board’s direction to state the 
basis for the 9%4 per cent differential between contract and non-contract rates, 
the Examiner categorically answered that, ‘‘No basis for the spread or 
differential exists beyond the declarations of the Conference on its officers.’’ 
The Board had previously in Contract Rates—North Atlantic Continental 
Freight Conference, 4 F.M.B. 355, 371 (1954) stated that: 


“<Of course, the validity of the differential [between contract and non- 
contract rates] cannot depend upon the mere declarations of its pro- 
ponents, ...”’ 
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ence vessels commence loading inbound cargo for the 
United States at the Philippines, proceed then to Hong 
Kong and complete loading in Japan, and that they dis- 
charge such cargo at Pacific, Gulf and Atlantic ports of 
the United States (JA 25). The principal inbound cargo of 
Isbrandtsen has been loaded at Japan and the Philippines 
(JA 26). From 1950 to the present, Isbrandtsen has of- 
fered an approximately fortnightly service from Japan 
and the Philippines to Atlantic Coast ports of the United 
States (JA 27). The Conference lines collectively during 
the year 1953 offered approximately 300 sailings from 
Japan and approximately 250 sailings from the Philippines 
(JA 27).° 


The sailings and percentage carryings of the Confer- 
ence in just the trade from Japan have increased sub- 
stantially each year since 1950 without the exclusive-pa- 
tronage-contract system (JA 27). When the overall trade 
from the Philippines, Hong Kong, and Japan is consid- 
ered, the Conference lines have carried more cargo on 
each average sailing than Petitioner. For example, taking 
the last full year of record, 1952—long before the Confer- 
ence started the Rate War—from the Philippines, each 
Conference vessel carried an average of 4700 tons per 
sailing as against only 1007 tons for Isbrandtsen (JA 27). 
In addition, the Conference loaded cargo at Hong Kong, 
from which port Isbrandtsen carried no cargo (JA 27). 
Thus, the Conference vessels loaded substantial inbound 
eargoes before ever calling at Japan in trades where Is- 
brandtsen is virtually excluded from participation be- 
eause of the use of the exclusive-patronage-contract sys- 
tem. The figures show conclusively that there has been no 
gradual encroachment by Isbrandtsen in the earryings of 
the Conference—the situation has been, in fact, the reverse. 


The trade from Japan to the North Atlantic is presently 
overtonnaged (JA 27). This overtonnaging problem was 


9 Conference sailings for the full year 1953 are estimated on the basis of 
figures in the record for the first six months of that year. During the first 
six months of 1953, the Conference had 153 sailings from Japan and 127 
sailings from the Philippines. 
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made serious by the re-entry of Japanese lines into the 
trade, which lines carried only 15 per cent of the total cargo 
movement in 1951 but 66 per cent of the total movement 
in the first six months of 1953 (JA 28).%° United States- 
flag participation, including that of Isbrandtsen, fell from 
53 per cent in 1950 to only 21 per cent in the first six months 
of 1953 (JA 28). 


During October 1952, the Conference discussed ‘‘strong 
rumors and indications that some member lines were not 
adhering to tariff rates and regulations’’ and formally 
brought the matter to the attention of the Japanese Min- 
istry of Transportation (JA 28). The Japanese Ministry 
of Transportation issued a warning to each Conference 
line against the malpractices and secret rebating (JA 28). 


Conference rates, except for the secret and illegal re- 
bating above referred to, and the rates of Isbrandtsen re- 
mained stable and constant for relatively long periods of 
time prior to the rate war started by the Conference in 
March 1953 (JA 29). Shippers testified as to the lack of 
suecess, prior to the rate war, “‘in their efforts to con- 
vince the Conference to reduce the level of rates on vari- 
ous commodities”? (JA 30). 


In March 1953, the Conference rejected a proposal to 
meet Isbrandtsen’s competition by lowering its tariff rates 
(JA 30). The Conference instead voted on March 12, 1955 
(after this Court had granted a stay against the use of the 
system) to ‘‘open’’ rates on ten of the major commodities 
in the trade (JA 30). The Conference has subsequently 
opened rates on most commodities which move in substan- 
tial volume in the trade (JA 30). The Board found that 
the decision to start the rate war was directed at non- 
conference competition and also at the secret “‘rebating”’ 
by Conference lines (JA 31). It is frankly stated by the 
Board that the Conference, in starting the rate war, 


‘‘hoped that the rate war would lead to Isbrandtsen *s 
joining the conference or to the institution of the dual 


10 The Board found that there ‘‘is a tendency on the part of Japanese 
shippers to favor Japanese lines,...’’ (JA 29). 
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rate system or other system [either of which occur- 
rences would have given the Conference an absolute 
monopoly].’’ (JA 31). 


After the rate war, rates fell to less than out-of-pocket 
handling costs (JA 31). In May 1953, Isbrandtsen insti- 
tuted minimum compensatory rates below which it would 
not go to secure cargo (JA 31). Isbrandtsen gave public 
notice in the trade of its desire to apply reasonable rates, 
which practice the Conference lines have refused to adopt 
(JA 31). 


The rate-war instituted by the Conference has been 
extremely detrimental to the Commerce of the United 
States, and many shippers have requested the Conference 
to end its deleterious practice (JA 32). 


SUMMARY OF ARGUMENT 
Introduction 


The controversy here concerns only the exclusive-patron- 
age-contract system and not the Conference system as such. 
The essential characteristics of this system—upon which 
Petitioner’s contention of fundamental illegality is based 
_stand conceded by the Board’s Report. This system 
would involve the charging of two different sets of rates 
by common carriers for precisely the same transportation 


services. The sole consideration entitling a shipper to the 
lower contract rate is his agreement not to patronize any 
non-conference carrier. 


L 


The legislative history of the Shipping Act is precisely 
clear that Congress intended to preserve independent com- 
petition and to prevent discriminations by conference lines 
against shippers. Conferences were allowed to exist pur- 
suant to Section 15 of the Act only as a matter of privilege 
not of right and their activities are intended to be subject 
to the closest serutiny and to all statutory proscriptions in 
the Act. Congress clearly prohibited in principle the ex- 
clusive-patronage-contract system, which has the primary 
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purpose of eliminating and suppressing independent com- 
petition. In this respect, it specifically prohibited all such 
exclusive-tying arrangements or unfair monopolistic prac- 
tices then in use by conferences—and the only reason that 
the exclusive-patronage-contract system was not con- 
demned in haec verba was that it was not then im use. The 
exclusive-patronage-contract system is in all essential re- 
spects similar to the specifically outlawed exclusive-patron- 
age-deferred-rebate system which was then in use. 


II. 


The exclusive-patronage-contract system [the modern 
counterpart of the exclusive-patronage-deferred-rebate sys- 
tem] retaliates against the non-contract shipper for patron- 
izing a non-conference carrier. It is almost a work of pure 
supererogation to argue the application to the admitted 
facts in this case of the express prohibition in section 14(3) 
of the Shipping Act against retaliation or resort to dis- 
criminatory methods against a shipper ‘‘because such 
shipper has patronized any other carrier.’’ The sole con- 
tinuing function of the exclusive-patronage contract is to 
prevent the contract shipper from patronizing any inde- 
pendent carrier and would impose severe retaliatory 
penalties upon him for doing so. Section 14(3) of the 
Shipping Act furthermore prohibits common carriers from 
resorting to any other “‘discriminating or unfair methods, 
because such shipper has patronized any other carrier.”’ 


Til. 


Apart from the direct and specific prohibition against 
the exclusive-patronage-contract system in section 14 of 
the Act, the system is fundamentally unlawful as unjustly 
discriminatory and unduly prejudicial under sections 15, 
16 and 17 of the Act, since it involves the charging of dif- 
ferent rates to identically situated shippers for identical 
transportation services. The decisions of the Board’s 
predecessors and the decisions of the Courts are decisive 
that the system necessarily involves unjust discrimination 
in violation of the Act. 
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The Board has no discretion or jurisdiction to approve 
the exclusive-patronage-contract system because it involves 
as its main and most essential ingredient an exclusive- 
patronage contract entered into between common carriers 
and shippers, the latter parties not being subject to the 
Shipping Act nor subject to any exemption which may be 
given by the Board, pursuant to section 15 of the Act, 
from the Anti-trust laws. Since the most important part 
of the exclusive-patronage-contract system—viz., the ex- 
elusive-patronage contract with shippers—can never be 
exempted from the Anti-trust laws, it is clear that the 
entire system is subject to the provisions of those laws. 
There can be little question that the system, stripped of 
its traditionally claimed immunity, involves a classical 
violation of sections 1 and 2 of the Sherman Act, 15 US.C. 
secs. 1, 2, because it is an admitted combination or con- 
spiracy formed with the purpose of restraining commerce, 
preventing and restricting competition, and attempting to 
monopolize the trade. 


V. 


Petitioner presses for a determination by this Court on 
the basic question of the illegality of the system under the 
shipping and the anti-trust laws. The facts pertaining to 
the use of the present system are merely illustrative for 
purposes of determining this basic issue. The deficiencies 
in the Board’s Report, which are substantial—even on the 
basis of the Board’s attempted reasoning—are merely 
chronic with any exclusive-patronage-contract system, be- 
cause such systems are all fundamentally illegal and violate 
the various provisions of the Shipping Act and anti-trust 
laws. 


VI. 


The Board had no authority or jurisdiction to ‘Capprove”’ 
the use of the exclusive-patronage-contract-system in this 
trade, because there was no clearly defined agreement be- 
fore the Board for approval. The Conference, as the 
Board’s Report admits, did not consider its General Or- 
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der 76 statement an “‘agreement”’ filed for approval under 
section 15. The General Order 76 statement of the Con- 
ference is deficient in not stating the full scope and extent 
of the agreement involved, including the rates which would 
be charged thereunder—which the Conference admits have 
not been fixed. 

Vil. 


The Board is required to give a strict interpretation 
concerning the purview of Section 15 of the Shipping Act, 
inasmuch as it provides for a departure from prior public 
policy, the common law, and the provisions of the anti- 
trust laws. Under Article I, Sec. 1 and Article I, Sec. 8, 
paragraph 18 of the Constitution of the United States, no 
legislative authority was, or could be, delegated to the 
Board to authorize the Conference to employ the exclusive- 
patronage-contract system. The Board’s interpretation of 
section 15—insofar as such interpretation contemplates 
possible approval of the system—would render the section 
unconstitutional and consequently invalid because it would 
deprive Petitioner and possibly other carriers of property 
without due process of law. 


ARGUMENT 

Introduction 
The controversy here is the so-called exclusive-patron- 
age-contract-non-contract-dual-rate system, not the confer- 
ence system as such. Petitioner has no quarrel with any 
particular rates set by the Conference so long as they 
apply equally and uniformly to all shippers without invidi- 
ous discriminations based upon exclusive-patronage ar- 
rangements. Thus the ease does not involve a dispute con- 
cerning uniform conference rates established by the Con- 
ference pursuant to its rate making authority under its 
basic conference agreement." The exclusive-patronage sys- 
tem violates every principle of common carrier rate mak- 


11 The evidence is conclusive that the conference lines themselves have not 
adhered to conference rates and regulations and have been guilty of illegal 
and secret rebating and other malpractices. This matter was the subject 
of a ‘‘warning’’ to each conference line by the Japanese Ministry of Trans- 
portation (JA 28). 
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ing. If the Conference, in fact, had deliberately set forth 
to devise a method whereby % could violate the greatest 
possible number of provisions of the Shipping Act and the 
anti-trust laws, its efforts could hardly have been more 
rewarding than the present exclusive-patronage system. 


Certain conference agreements may be permitted by Sec- 
tion 15 of the Shipping Act, put they can be approved by 
the Board only insofar as they are not 

(1) unjustly discriminatory Or unfair as between car- 
riers, shippers, exporters, importers, or ports, or 


(2) detrimental to the commerce of the United States, 
or 


(3) otherwise in violation of the Act. 


Such lawful agreements, which have been approved by the 
Board, are exempted from the anti-trust laws. The immu- 
nity so conferred from the anti-trust laws is strictly limited 
by the specific words of the statute.” 


12 Under familiar rules of statutory construction it is established that the 
creation of a specific exemption in a statute negatives any implication that 
other and broader exemptions were intended by the legislature. Bend v. Hoyt, 
13 Peters, 171-172; Equitable Life Association Vv. Clements, 140 US. 226, 11 
S. Ct. $22, 35 L. Ed. 497. It is also a well-established principle that courts 
do not favor repeals by implication. United States v. Borden Co., 308 U.S. 

Ed. 181; General Motors Company v. United States, 
468, 76 L. Ed. 971; Henderson’s Tobacco, 11 


Motors Co. v. United States, 

States v. Tynen, 11 Wall. 88, 92; 

United States v. Barnes, 222 U.S. 513, 32 S. Ct. 117, 56 L. E 

National Bank v. State Tax Commission, 297 U.S. 209, 56 S. Ct. 417, 80 L. 
Ed. 586; Frost v. Went, 157 U.S. 46, 15 S. Ct. 532, 39 L. Ed. 614. The 
courts have uniformly applied such strict construction when considering stat- 
utory exemptions from the Sherman Act. The Capper-Volstead Act (17 
US,C.A. secs. 291-292) was so construed in United States V. Borden Co., supra, 
as was the Webb-Pomerene Act (40 Stat. 516, 15 U.S.C. §§ 61, 62, 65) in 
United States Alkali Export Association v. United States, 325 U.S. 196, 65 
S. Ct. 1120, 89 L. Ed. 1554; the Transportation Act (41 Stat. 456, 590, 49 
U.8.C.A. §§ 71-78) in United States v. Southern Pacific Company, 259 US. 
214, 290 Fed. 443; the Fishermen’s Collective Marketing Act (15 U.S.C.A. 
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The astonishing nature of the departure from traditional 
standards of common earrier rate making, involved in the 
exclusive-patronage-contract system, is most vividly de- 
lineated by a mere summary of the salient and admitted 
features of the system: 


(1) Two sets of rates—one of which is higher by an 
arbitrary differential of 914 per cent—are charged by the 
common carrier conference lines for precisely the same 
transportation service; 


(2) The sole consideration entitling a shipper to the 
lower ‘‘contract’’ rates in his agreement not to patronize 
—or to boycott—any non-conference carrier. 


(3) The discrimination in rates is entirely unrelated to 
volume or frequency of shipments—indeed, the contract 
shipper would undertake no obligation to ship any freight 
at all; 


(4) The higher non-contract rates would be exacted from 
shippers solely because they would refuse to agree not to 
patronize any independent carrier ; 


(5) The contract shipper would be subject to severe re- 
taliatory penalties for employing the service of an in- 
dependent carrier, becoming liable for 50 per cent of the 
freight which he would have paid at conference contract 
rates ; 


(6) The exclusive-patronage contract—the key to the 
system—would be entered into between the conference 
lines and shippers for an indefinite period of time; 


(7) Because the conference lines collectively offer a 
greater and more comprehensive service, many shippers 
would be coerced into signing exclusive-patronage con- 
tracts ; 


§ 522) in Columbia River Packers’ Association v. Hinton, 34 F. Supp. 970 and 
Manaka v. Monterey Sardine Industries, 41 F. Supp. 531; and the Interstate 
Commerce Act (54 Stat. 898, 49 U.S.C.A. §1) and supplementary legislation 
in Georgia v. Pennsylvania Eailroad Company, 324 U.S. 439, 65 8. Ct. 716, 
89 L. Ed. 1051. 

















16 


(8) The intended and inevitable result of the exclusive- 
patronage-contract system would be to monopolize the 
trade in the hands of the carriers employing the system. 


Since 1947, it has been the relentless efforts of the 
United States Departments of Justice and Agriculture 
and Petitioner which have been primarily responsible for 
Court decisions forcing the Board to go through at least 
some perfunctory—though unavailing—motions in the reg- 
ulation of the shipping cartels. The Board has consistently 
disavowed the need for regulating these steamship monopo- 
lies and has even disclaimed its power to do so,* contend- 
ing, from time to time, inter alia: that the exclusive-patron- 
age-contract system can 0 into effect without opportunity 
for an agency hearing on protests by interested parties; 
that the Board is without power to prevent a Conference 
from instituting such a system or to suspend the system 
for any reason once instituted ; that an exclusive-patronage- 
contract system does not constitute an ‘‘agreement”’ or 
‘<ynderstanding’’ within the meaning of section 15 of the 


Shipping Act and does not require Board approval; and 
that the Board has primary jurisdiction to determine 


13 Although the Board had previously argued to this Court and to the 
Supreme Court, in Isbrandtsen Company V- United States, 211 F. 2d 51 
(C.A.D.C., 1954), cert. denied 347 U.S. 990 (1954), that it had ‘‘plenary 
power over all Conference activity’’, including the power to ‘disapprove, 
cancel or modify any agreement’’ in any manner as it might deem proper 
and the power to ‘‘direct the conference to suspend rates under sanction of 
cancellation of the basic agreement’’, the Board has recently denied this 
power in Agreement Pertaining to Brokerage of Pacific Coast European Con- 
ference (Docket 767, decided December 2, 1955). In that case, the Board 
found that the Conference was operating under an ‘unapprov' 
of its basic agreement—one that the Board’s Regulation Office had specifically 
rejected—and that the carriers had deliberately adopted the modified agree- 
ment on October 5, 1954 and applied it retroactively to September 29, 1954. 
Not only did the Board flatly disavow any power to stop this illegal confer- 
ence activity, which it had represented it had to this Court and to the Supreme 
Court, in the previous appeal of the Board’s action in this very Japan-Atlantic 
and Gulf Freight Conference case, but ‘t refused to submit the case to the 
Department of Justice for appropriate action. The Board stated specifically 
that it considered itself ‘‘to be without authority, express or implied, to sus- 
pend or stay approved or unapproved agreements between carriers.”’ The 
result is clear—once a conference agreement has been approved by the Board 
it ig inviolable and immune from further regulation. 
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whether or not it has in fact approved an exclusive-patron- 
age-contract system. It has required Court decisions to 
dispel these fantasies of the Board. Isbrandisen Company 
v. United States, 96 F. Supp. 883 (S.D.N.Y., 1951), affirmed 
sub nom. A/S J. Ludwig Mowinckels Rederi, 342 U.S. 950 
(1952) ; Far East Conference v. United States, 94 F. Supp. 
900 (D.N.J., 1951) rev’d 342 U.S. 570 (1951) ; Isbrandtsen 
Company v. United States, 211 F. 2d 51 (C.A.D.C., 1954), 
cert. denied 347 U.S. 990 (1954); Pacific Westbound Con- 
ference v. Leval, 269 P. 2d 541 (1954); Rewer Plate and 
Brazil Conferences v. Pressed Steel Car Company, 124 F. 
Supp. 88 (S.D.N.Y., 1954), 222 F. 2d 369 (1955). 


Despite the fact that the Board’s procedure has been 
soundly criticized in both the first and second Isbrandtsen 
eases, and the exclusive-patronage contracts held unef- 
forceable, Pacific Westbound v. Leval, supra; River Plate 
v. Pressed Steel Car, supra, the Board’s procedural defi- 
ciencies have been responsible for the avoiding of any defi- 
nitive decision on the claim of fundamental illegality which 
has been raised by Petitioner and the Departments of Jus- 


tice and Agriculture. It is such a definitive and final de- 
termination on this basic issue which Petitioner now seeks. 


I, CONGRESS INTENDED TO PRESERVE INDEPENDENT 
COMPETITION AND TO PREVENT DISCRIMINATION 


A comparison of the Report of the Alexander Commit- 
tee,4 which conducted the investigation preceding and lead- 
ing to the passage of the Shipping Act, with the statutory 
proscriptions in Section 14 of the Act, compels the con- 
clusion that the Committee and the Congress intended to 
prohibit every type of concerted Conference activity that 
might be the vehicle for eliminating or preventing inde- 
pendent competition. In its discussion of the subject ‘‘Meet- 
ing the Competition of Lines Outside the Conference,’’ the 
Committee set forth various methods then used by confer- 
ences to accomplish this deleterious purpose: 


14 Investigation of Shipping Combinations, House Committee on Merchant 
Marine and Fisheries, H-R. Doc. 805, 63d Congress, 2d Sess., p. 287. 
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(a) The deferred rebate system (p. 287) ; 


(b) Collective competition against @ single carrier 
through the use of fighting ships (p. 289) ; 


(c) The use of contracts, either jointly or individually 

by conference members, which provided preferential 

- rates in exchange for the shipper’s agreement not to 
patronize another carrier (p. 290) ; and 


(a) The use of contracts providing preferential rates 
based on the volume of shipments (p. 291). 


These specific conference practices outlawed as crimes 
in Section 14 of the Act are patterned precisely, both in 
substance and sequence, after the Committee’s enumera- 
tion of devices used to eliminate competition : 


(a) deferred rebates are barred by sub-section 1 of 
Section 14; 

(b) the use of the fighting ship is prohibited by sub-sec- 
tion 2 of Section 14; 


(c) discrimination or retaliation against a shipper for 
| patronizing a non-conference carrier is prohibited 
by sub-section 3 of Section 14; and 


(d) unjust discrimination based upon volume of ship- 
ments is forbidden in subsection 4 of Section 14. 


In view of this precise correlation between the Report and 
the Act, it is clear that Congress adopted a regulatory 
scheme intended to prohibit each and every device which 
had been presented to the Committee as methods for the 
elimination or suppression of non-conference competition. 


The presently proposed exclusive-patronage-contract 
system was outlawed in every essential respect. That the 
present system was not specifically referred to in the Act 
as a proscribed practice is attributable only to the fact that 
it was not then in use. It is undisputed that the exclusive- 
patronage-contract system was not used in the foreign 
commerce of the United States until several years after 
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the passage of the Shipping Act, and was not widely used 
for a number of years thereafter.” 


The proposition that Congress intended to prohibit each 
and every conference device that might be the vehicle for 
eliminating or suppressing, independent competition is 
confirmed when the Report of the Committee is considered 
in the context of its time. The two standard techniques for 
monopolizing ocean carriage prior to World War I were 
the exclusive-patronage-deferred-rebate system and the 
fighting ship. Of the deferred rebate, the Alexander Com- 
mittee observed (p. 287), ‘‘Judging from the facts pro- 
duced in the foregoing pages, this method has proved by 
far the most effective device for the control of trade.’’ The 
hearings and report of the Committee were largely pre- 
occupied with condemning such coercive practices and de- 
vising means for outlawing them. As a result of the Com- 
mittee’s deliberations and recommendations, the exclusive- 
patronage-deferred-rebate system and the fighting ship 
were categorically banned in Subsections 1 and 2 of Sec- 
tion 14 of the Shipping Act of 1916.*° 


Forearmed with knowledge of man’s inventive genius, 
however, Congress did not rest content with simply out- 
lawing explicitly the two monopolistic practices then most 
widely employed by Conferences, but also trusted to judi- 
cial alertness to outlaw similar practices under the stat- 
utory proscriptions enacted. It went further and outlawed 
every other method that might conceivably be devised to 
penalize a shipper for patronizing any other earrier. After 
the notable example of the successful statutory attempt to 


15 The Record in Ex Parte 5 Contract Bate Investigation, a proceeding un- 
dertaken by the Shipping Board in 1927 but in which a Report or Order was 
never published in the Board’s Reports, indicated that the exclusive-patron- 
age contract system was first used in the North Atlantic trade in 1922 but 
only for one item of cargo. 


16 It is interesting to note that the Alexander Committee recommended the 
prohibition of deferred rebates despite the fact that it found (p. 288), ‘‘the 
deferred rebate systems now in use are equally open to all shippers who agree _ 
to give exclusive patronage, and are granted without discrimination as re- 
gards the size of individual or total shipments.’’ 
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outlaw restraints of every type and kind in the Sherman 
Act* Congress, in the first two subsections of Section 14 
of the Shipping Act, prohibited the two outstanding meth- 
ods of monopolizng trade, viz., the fighting ship and the 
deferred rebate. Congress, however, was well aware that 
other retaliatory and discriminatory schemes might be 
devised and employed by Conferences and, therefore, pro- 
hibited all such devices by its blanket proscription in sub- 
section 3. Furthermore, Congress prohibited all discrimi- 
natory and unfair practices then in use or which might be 
concocted by the proscriptions set forth in sections 14(4), 
15, 16 and 17 of the Act. 


In Section 14(3), Congress sought to reach every dis- 
criminatory device, contract or otherwise, designed to re- 
taliate against a shipper for patronizing any other carrier 
or for any other reason. In fact, if the reference in the 
section to retaliation by ‘resort to other discriminatory or 
unfair methods’’ is not to be disregarded as surplusage, it 
must necessarily be read as covering practices not pro- 
hibited by name. No other view is consistent with the re- 
markable correlation between the four types of devices 
considered by the Committee under the caption ‘‘Meeting 
the Competition of Lines Outside the Conference”’ and the 
four type of devices banned by Congress in Section 14. 


Of course, Congress did not stop with section 14 in its 
effort to prohibit unfair and discriminatory practices which 
were employed by Conferences and common earriers. Sec- 
tion 14 in this respect prohibits unfair and discriminatory 


—_—_— 


17C£. United States V- Standard Oil, 221 US. 1, 61 (1911) where the 
Supreme Court harmonized Sections 1 and 2 of the Sherman Act in the fol- 
lowing terms: 
In other words, having by the first section forbidden all means of 
monopolizing trade, that is, unduly restraining it by means of every con- 
tract, combination, etc., seeks, if possible, to make 
rfect by embracing 
section, that is, 


first section. 
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practices employed for retaliatory purposes. But even if 
the present system were not retaliatory—which it clearly 
is—it is fatally defective and necessarily illegal when meas- 
ured against the further statutory proscriptions against 
unjust discrimination, undue prejudice, preferences, and 
unfair practices or methods set forth in Sections 15, 16 
and 17 of the Act. 


I. THE EXCLUSIVE-PATRONAGE CONTRACT SYSTEM RETALI- 
ATES AGAINST SHIPPERS AND IS DISCRIMINATORY IN 
VIOLATION OF SECTION 14 OF THE ACT 


1. Retaliation 


It is almost a work of pure supererogation to argue the 
application to the facts of this case of the Shipping Act’s 
express prohibition against retaliation or resort to dis- 
criminatory methods against a shipper ‘‘because such ship- 
per has patronized any other carrier.’’ The purpose of the 
exclusive-patronage-contract system is to prevent shippers 
who would otherwise patronize Isbrandtsen from doing so. 
The system is retaliatory against shippers in at least two 


obvious respects: First, it retaliates against the shipper 
who would choose to maintain his independence of choice 
by exacting from him the higher non-contract rate; sec- 
ondly, it retaliates against the ‘‘contract shipper’’ for his 
act of employing a non-conference carrier by imposing a 
severe penalty upon him. 


The sole answer of the Board to this classical retalia- 
tion is almost unbelievable. The Board quotes from its pre- 
vious opinion in Isbrandtsen Company v. North Atlantic 
Continental Freight Conference, 3 F.M.B. 235, 242 (1950) 
as follows (JA 58): 


‘¢ .. To retaliate is defined in Webster’s New In- 
ternational Dictionary, 1945 Unabridged Edition, as 
‘to return like for like’ or ‘evil for evil.’ Retaliation 
perhaps connotes the idea of vengeance. ... We can- 
not view the adoption of the dual rate system or the 
charging of a higher rate to a shipper who voluntarily 
declines to give his exclusive patronage as a ‘retalia- 
tion.’ The higher rate cannot be said to be charged as 
a retaliation for ‘patronizing any other carrier.’ It is 
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charged because the shipper does not sign the contract, 
regardless of whether or not he patronizes any other 
carrier. A non-signing shipper who does not patronize 
2 non-conference carrier 1s treated as harshly as a 
non-signing shipper who ships partially or exclusively 
with such a carrier.”’ 


This statement, conjured from the looking glass, epito- 
mizes the Board’s one-sided approach, which has tradi- 
tionally been the rule in its indifferent and perfunctory 
‘‘regulation”’ of the shipping cartels. 


Thus the Board—speaking with no relation to reality— 
states glibly that the Conference is retaliating against the 
shipper who will not give his exclusive patronage to the 
conference only ‘“Sbecause the shipper does not sign the 
eontract.”? The Board refuses to look at the real purpose of 
the contract which is to prevent the patronizing of any 
non-conference carrier. Under the Board’s interpretation 
the prohibition against retaliation would be meaningless 
and without any force whatsoever, because the carrier 
would always be able to avoid this prohibition by the mere 
devise of holding out a contract to the shipper which would 
prohibit him from patronizing other carriers, thereby en- 
abling the carrier to contend that the unlawful retaliaton 
was only because the shipper did not sign the contract. 


The Board could scarcely be serious in suggesting that 
the Conferences regard the mere signing of the exclusive 
contracts as significant. Of course, the Conference mem- 
bers are not interested in a mere paper transaction—they 
are concerned only in preventing shippers from patronizing 
their non-Conference competitors. 


The argument of the Board searcely merits more consid- 
eration here than did a similar argument advanced to in 
International Business Machines Corp. v. United States, 
908 U.S. 131, 135 (1936). There the defendant contended 
that it had not violated the Clayton Act’s prohibition 
against leasing machines on the condition that the lessee 
‘“not deal in the goods of a competitor’’ because it only 
leased its machines on the simple condition that the lessee 
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purchase all of his requirements from the defendants. In 
dismissing such a contention, the Supreme Court observed: 


“‘Little need be said of the contention that the con- 
dition of appellant’s leases does not infringe these 
prohibitions. It is true that the condition is not in so 
many words against the use of the cards of a competi- 
tor, but is affirmative in form, that the lessee shall 
use only appellant’s cards in the leased machines. But 
as the lessee can make no use of the cards except with 
the leased machines, and the specified use of appel- 
lant’s cards precludes the use of the cards of any com- 
petitor, the condition operates in the manner forbid- 
den by the statute.’’ 


The Board, furthermore, has not even undertaken to an- 
swer the second retaliatory feature of the system, viz., the 
retaliation against the ‘‘contract shipper’’ for patronizing 
an independent carrier. This retaliation is most insidious 
when it is realized that the ‘‘contract shipper’’ is economi- 
cally coerced into signing the contract—as the Board’s 
Report admits (JA 35). 


2. Discrimination Under Section 14(3) 


It 1s conceded that the exclusive-patronage-contract sys- 
tem establishes different rates for identical transportation 
services. That such a system discriminates against the 
non-contract shipper who is charged a higher rate is 
searcely open to argument. Interstate Commerce Commis- 
sion v. Mechling, 330 U.S. 567 (1947). As the Supreme 
Court recently observed in Alabama Great Southern R. Co. 
v. United States, 340 U.S. 216, 227 (1951) : 


“In the Mechling case, the Commission had fixed a 
rate for transportation of wheat east by rail from Chi- 
cago at a rate higher if it arrived in Chicago by barge 
than if by rail or lake. This was a plain case of dis- 
crimination. There were different rates provided for 
equal service without any showing that any additional 
service was rendered for the additional charge.”’ 


Furthermore, the precise type of differential involved here 
was held in Swayne & Hoyt v. United States, 18 F. Supp. 
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25 (1936), affirmed 300 U.S. 297 (1937)?® to be ‘‘prima facie 
discriminatory since the two rates were charged for iden- 
tical services and facilities.”’ 


The discrimination prohibited by section 14(3) is per- 
emptory discrimination. It has no relation to the “‘undue 
discrimination”’ referred to in sections 15 and 17 of the 
Act, which sections may contemplate that certian dis- 
criminations in rates or services may be justified on well 
recognized considerations of cost or value or by other 
transportation factors. The discrimination prohibited by 
section 14(3), however, is that resorted to ‘‘because such 
shipper has patronized any other earrier’’—which is pre- 
cisely the type of discrimination here involved. Congress 
did not intend that such a retaliatory discrimination could 
ever be justified on any considerations. It was unqualifiedly 
prohibited. Retaliatory discrimination has two invidious 
aspects—it is not merely the ordinary personal discrimina- 
tion—because it would first discriminate against the ship- 
per, and it would secondly have the purpose of preventing 
or destroying competition. 


The fact is that, in this very respect, Congress signifi- 
cantly deviated from the Alexander Report’s recommenda- 
tions. The Report (p. 421) recommended that ‘‘all carriers 
should be prohibited from retaliating against any ship- 
per by refusing space accommodations when such are avail- 
able, or by resorting to other unfair methods of discrimi- 
nation, because such shipper has patronized an independ- 
ent line, or has filed a complaint charging unfair treatment, 
or for any other reason.”’ This recommendation was be- 
fore the Committees which, in the next session, brought out 
the bill which became the 1916 Act2® But the bill and the 


18 Because the Swayne $ Hoyt case involved an administrative holding 
that the exclusive-patronage-contract system was unreasonably discriminatory 
in violation of Section 16 of the Act, the Court could not rest in that case 
on a holding that the system was discriminatory but was compelled to go 
further and hold it unreasonably so. A lesser burden is obviously involved 
here under 14(3) which forbids any discrimination which retaliates against 
a shipper for patronizing another carrier. 


19 See SEN. Rep. No. 689, 64th Cong., 1st Sess., 10-11. 
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Act importantly departed from the recommendation of the 
Alexander Report. Section 14(3) substituted for the rec- 
ommended words ‘‘other unfair methods of discrimina- 
tion”’ the words ‘‘other discriminating or unfair methods.”’ 
And confirming the fact that this alteration was not inad- 
vertent, this change in language was concomitant with an- 
other important deviation from the Alexander Report. In 
‘ts fourth recommendation to Congress, the Committee 
had advised: 


‘Tn this connection, it is the belief of the Commit- 
tee that water carriers should be required to charge 
equal rates to all shippers irrespective of the volume 
of freight offered for shipment.’’ 


In short, the Committee omitted from its fourth recom- 
mendation the reasonableness concept, imported by the 
words ‘‘undue’’ and “‘unjust,”’ and recommended the pro- 
hibition of any inequality of rates. However, the bill which 
was introduced and enacted by Congress significantly de- 
parted from this advice by incorporating the reasonable- 


ness concept into Section 14(4): 


‘¢Fourth. [No common carrier] shall make any un- 
fair or unjustly discriminatory contract with any ship- 
per based on the volume of freight offered, or unfairly 
treat or unjustly discriminate against any shipper.”’ 


In this fashion, Congress made the prohibition against 
discrimination in 14(3) peremptory but required that the 
discrimination in 14(4) be unjust—thus demonstrating that 
it knowingly and deliberately deleted “‘unfair”’ in Section 
14(3). 


Of course, the distinction between discrimination and 
undue or unjust discrimination is a familiar one in the 
field of common carrier regulation. Hocking Valley v. 
United States, 210 Fed. 735 (6th Cir., 1914), cert. den, 234 
U.S. 757 (1919) ; Baltimore & Ohio R. Co. v. United States, 
22 F. Supp. 533 N.D.N.Y. (1937); State of New York v. 
United States, 331 U.S. 284 (1947). As Judge Learned 
Hand, speaking for a three-judge statutory court, ob- 
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served in the Baltimore & Ohio case, supra, which involved 
a similar distinction under the Interstate Commerce Act: 


‘¢Snbdivision 1, as amended, 49 U.S.C.A. 3(1), gen- 
erally forbids a carrier to discriminate unduly or un- 
reasonably in any way between one person, ‘*locality, 
port, port district, gateway, transit point’? and an- 
other. It does not, and could not, impose a peremptory 
prohibition in such cases; the discrimination must be 
é<undue or unreasonable’’; discriminations are not per 
se unlawful, their occasion must be examined. That is 
not true of discriminations under sub-division three, 
which is peremptory, and admits no excuses; carriers 
es not discriminate in rates between connecting 
es. 


To read the Act otherwise would be to rob Section 14(3) 
of all meaning in violation of the familiar canon of con- 
struction that no clause of an Act can be presumed to be 
without effect. Marbury v. Madison, 5 U.S. 137 (1803). To 
convert the peremptory prohibition in 14(3) into the quali- 
fied prohibitions in 15, 16 and 17, is flatly to ignore the 
clearly expressed Congressional prohibition against re- 
taliatory discrimination of every type and kind and to 
attempt to shelter behind administrative expertise a flatly 
forbidden discrimination. Interstate Commerce Commission 
vy. Mechling, supra. To read the Act as Congress wrote it 
permits the Shipping Act of 1916 to remain as a harmoni- 
ous whole. More importantly, such an interpretation of the 
Act permits the ready effectuation of the Congressional 
policy to protect independent carriage by outlawing all 
retaliatory discriminations against shippers seeking to 
patronize such carriage. 


‘TI. THE SYSTEM IS UNJUSTLY DISCRIMINATORY 


It is quite obvious that the Board is willing to pervert 
the Shipping Act at every conceivable point in favor of 
conference autonomy. The Board’s conclusion that the ex- 
clusive-patronage-contract system is not illegal” and can 


20'The Board’s traditional language is that the system is not ‘‘illegal 
per se,’? a conclusion which the Board has stated as a premise in analyzing 
all attacks on the illegality of the system. 
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be approved as an agreement under section 15, could only 
be reached by the most unprecedented stretching and effac- 
ing of the statutory language. The theory of the Board’s 
preconceived approach, which is the jumping off point for 
all subsequent discussion of the legal issues, is the follow- 
ing curious and startling statement (JA 59): 


‘<It is inconceivable that Congress in selecting (sic.) 
a regulated conference system in preference to unreg- 
ulated cutthroat competition, would have outlawed a 
system which in many eases is the sole method by 
which a conference may retain a sufficient amount of 
cargo to assure its continued existence.”’ 


The above statement of the Board is most significant. 
Is it ‘‘inconcewable’’ to the Board that conferences should 
be subject to the law? The Board’s passing allusion to the 
“‘selection’’ of the conference system by Congress—which 
is not a fact—indicates its unmovable attitude that con- 
ference interests are preeminent in the regulatory scheme. 
Neither the Act nor its legislative history conveys any 
such intent. Conferences were permitted to exist under 
some circumstances as a matter of privilege not of right, 
and only under the strict regulatory scheme set forth in 
the Act. 


It is this misconceived approach which lays the founda- 
tion for the Board’s quick brush-off of the charge that the 
system is necessarily and fatally illegal because it is un- 
duly prejudicial and unjustly discriminatory in violation 
of sections 15, 16, and 17 of the Act. These are terms which 
have a long and settled construction in Anglo-American 
transportation law—which construction it is necessary for 
the Board to avoid in order to reach its conclusion (actual- 
ly its preconceived premise) that the system is not illegal. 


Sections 15 and 17 of the Act prohibit, inter alia, com- 
mon carriers from charging unjustly discriminatory rates. 
Section 16 of the Act prohibits, wter~alia, such carriers 
from giving undue or unreasonable preferences. Section 
17 of the Shipping Act in this respect has its immediate 
origin in and bears close resemblance to section 2 of the 
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Interstate Commerce Act, 49 U.S.C. sec. 2,24 which section 
was in turn derived from the so- lied equality clause of the 
English Railway Clauses Consolidation Act of 1845.” Sec- 
tion 16 of the Shipping Act—as the Board admits (JA 
55)—was patterned after section 3(1) of the Interstate 
Commerce Act, 49 U.S.C. sec. 3(1), which in turn was 
adopted from section 2 of the English Railway and Canal 
Traffic Act of 1854.* 


It is undisputed that the Alexander Committee in draft- 
ing the Shipping Act relied heavily on the previous regu- 
latory experience of the Interstate Commerce Commis- 
sion.** In the light of this legislative history, various cases 
have held that it was the intention of Congress that the 
settled construction of the earlier Interstate Commerce 
‘Act must be applied to the Shipping Act unless in particu- 
lar instances something peculiar in the question under con- 
sideration, or dissimilarity in terms of the Acts, requires 
a different construction. Inter-Island Steam Nav. Co. v. 
Territory of Hawatt, 305 U.S. 306 (1938); United States 
Navigation Co. v. Cunard Co., 284 U.S. 474 (1981) ; Prince 
Line v. American Paper Exports, Inc., 55 F. 2d 1053 (1932). 


There has never been a case under the Interstate Com- 
merce Act—or under any other transportation act to Peti- 


21 The legislative history of the Shipping Act is decisive that Congress 
intended that two shippers identically situated should not be obliged to pay 
different rates for the same transportation service. There is no doubt that 
the unjust discrimination proscription in Section 17 of the Shipping Act 
was intended to apply the explicit proscription contained in section 2 of the 
Interstate Commerce Act of 1887. See House Hearings on H.R. 14337, 6Ath 
Cong., pp. 28-29, 31-32, 40, 84, 88-89, 110, 127, 139; Senate Hearings on E.R. 
15455, pp. 146, 242, 243, 249, 250. 


22 See Texas & Pac. B. Co. Vv. Interstate Commerce Commission, 162 U.S. 
197, 222 (1895). 


28:See Interstate Commerce Commission v. B. & 0. B. Co, 145 US. 263 
(1892) ; Texas, ete., B. Co. v. Interstate Commerce Commission, 162 U.S. 197 
(1996). 


24 The Committee studied the ‘‘decisions and files of the Interstate Com- 
merce Commission.’’ H.R. Doc. 805, 63rd Cong., 2nd Sess. (1914), p. 4. It 
furthermore hired as expert consultants two experts on railway transporta- 
tion, Professors Huebner and Johnson of the University of Pennsylvania, 
who participated in the drafting of the bills. 
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tioner’s knowledge—which has held a discrimination m 
rates justified where the two different rates were charged 
for identical transportation services to similarly situated 
shippers. Despite the Board’s attempt to pervert the prob- 
lem, the exclusive-patronage-contract system involves an 
admitted sttuation—which it cannot avoid—that of a com- 
mon carrier charging two different rates for the identical 
transportation services to two similarly situated shippers 
at the same point of origin, the higher rate being charged 
in retaliation for the shipper’s refusal to give the carrier 
its exclusive patronage. If this is not unjust discrimination, 
there is no such legal concept under the Shipping Act. 


It is well-settled that a discrimination in rates by a com- 
mon carrier can only be ‘‘justified by the cost of the re- 
spective services, by their values, or by other transporta- 
tion conditions.’’ United States v. Illinois Central R. Co., 
263 U.S. 515 (1924). The decisions are unanimous—with no 
authority to the contrary—that different rates for iden- 
tical transportation services result in unjust discrimina- 
tion. Wight v. United States, 167 U.S. 512 (1897); Louis- 
vile & Nashville Railroad Co. v. Mottley, 219 U.S. 467 
(1911); Chicago, Ind. & L. Ry. Co. v. United States, 219 
U.S. 486 (1911); I.C.C. v. Delaware, L. & W. Railroad, 
220 U.S. 235 (1911); 1.C.C. v. B. & O. Railroad, 225 U.S. 
326 (1912); Fourche Lumber Co. v. Bryant Lumber Co., 
230 U.S. 316 (1913) ; Seaboard Air Line Ry. Co. v. United 
States, 254 U.S. 57 (1920).* 


The fundamental fallacy in the Board’s reasoning is that 
it has traditionally refused to look at the type of discrimina- 
tion involved in the exclusive-patronage-contract system 
and to apply the law strictly to the facts of this situation. 
No amount of logomachy can obfuscate or efface the basic 


25 The cases at common law are in accord with this principle. In Messenger 
v. Pennsylvania Railroad Co., 7 Vroom (36 N.J.L.) 407, 410 (1873), affirmed 
8 Vroom (47 N.J.L.) 531 (1874), the Court said: “*Recognizing this as 
settled doctrine, I am not able to see how it can be admissible for 2 common 
carrier to demand a different hire from various persons for an identical kind 
of service, under identical conditions.’’ See also Menacho v. Ward, 27 Fed. 
529, 533 (C.C.N.Y., 1886). 
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undeniable facts. In its hopeless groping for analogies— 
there being none—the Board has hit upon situations which 
are entirely irrelevant to this situation. Thus the Board 
cites three cases Eastern Central Motor Carriers Ass’n. V- 
United States, 321 U.S. 194 (1944) ; Texas and Pacific Ry. 
vy. United States, 289 U.S. 627 (1933) ; 1.C.C. v. Alabama- 
Midland Ry., 168 U.S. 144 (1897), for the proposition that 
‘‘earrier competition has been considered a factor to be 
weighed in justification of a prima facie discrmination or 
preference’? (JA 55). 


These cases all arose under section 3(1) of the Inter- 
state Commerce Act and concern the charge of unreason- 
able preference or advantage. None of the cases mmvolves 
the charging of different rates by a common carrier for 
the same transportation service. Obviously, competition 
may be a factor in justifying a preference where different 
transportation services are involved. Thus a motor carrier 
may be justified in granting a volume discount in order to 
make its rates competitive with railroad rates. Eastern 
Central Motor Carriers Ass’n. V. United States, supra. 
Similarly, where a earrier is offering a service to City C 
from both Cities A and B, it may be justified in offering a 
lower rate from A to C than from B to C, notwithstanding 
the fact that the distance from A to C may be the same 
or longer than the distance from B to C, because it en- 
counters competition from other carriers at the former 
points but not at the latter. Texas and Pacific Ry v. United 
States, supra; I.C.C. v. Alabama-Midland Ry. Co., supra. 
The Board has never—and will never—find a case,” how- 
ever, holding that competition justifies a common carrier 
in charging discriminatory rates for identical transporta- 
tion services in the transportation of the same kind of 
traffic for similarly situated shippers at the same point of 
origin under identical circumstances and conditions. 


Similarly, the Board in its groping hits upon the vol- 
ume discount, which it considers “‘highly analagous’’ (JA 
56). Admittedly full requirements contracts may have legi- 


—_—- 


26 Other than its own. 
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timate utility when based upon bona fide considerations of 
cost and value of the services rendered. Cf. Standard Oil of 
Cal. v. United States, 337 U.S. 293, 306 (1949). Significantly 
the Board cites no cases to support its curious and un- 
precedented theory, and it had previously found that 
(JA 35): 


‘‘There would, under the dual rate system, be no 
difference in the cost or value of service rendered to 
two shippers, one of which is a contract signatory and 
the other of which is not a contract signatory, although 
the peso might be identical and identically des- 
tined. 


It is an absurdity to say that system has any possible 
relation to volume of cargo. The ‘‘contract shipper’’ does 
not contract to ship any cargo whatsoever—the shipper of 
one ton of cargo would receive the same rate as the shipper 
of 100,000 tons. 


The Board blithely assumes that an unjust diserimina- 
tion—not founded upon transportation differences—can be 
defensible on grounds of Conference ‘‘self-protection’’ and 
‘‘survival’’ (JA 60). Nothing in the record nor in the 
Board’s Report, however, lends credence to the miscon- 
ceived proposition that the exclusive-patronage-contract 
system is necessary to the conference system.”” Even if 
the Board’s unfounded observation concerning the need 
for the system were a fact—which it is not—* the argu- 
ment is legally irrelevant. No one has had the temerity 
to suggest that the Board could approve the deferred-re- 
bate system or the fighting ship because of some supposed 
essentiality of those prohibited devices to the survival of 
the conference system. 


It must be plainly recognized that the sole consideration 


27 Ironically enough, the only example furnished by the record here of 
‘“eut-throat’’ competition, which the system is supposed to avoid, was the 
rate war started by the Conference itself on March 12, 1955 (JA 12). 


28 There is no support in the Board’s findings of fact for the proposition 
that the exclusive-patronage-contract system is essential to the continuance 
of the conference system. 
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for the enjoyment of the ‘Seontract’’ rates is the agreement 
of the shipper to give his exclusive patronage to the com- 
mon earrier in an attempt by the carrier to achieve a 
monopoly. This type of discrimination was considered in 
the case of M enacho v. Ward, supra, which case the Board 
has recognized, in Isbrandtsen Company v. North Atlantic 
Continental Freight Conference, supra, that the drafters 
of the Shipping Act meant to codify as the common law. 
In the Menacho case, the Circuit Court held: 


he defendants assume to discriminate against the 
complainants, not because they do not furnish them a 
regular business, or 2 given number of shipments, or 
‘a certain quantity of merchandise to carry, but because 
they refuse to patronize the defendants exclu- 
sively. * * * 


_ The vice of discrimination here is that it is cal- 
‘eulated to coerce all those who have oceasion to em- 
ploy common carriers between New York and Cuba 
from employing such agencies as may offer. Its ten- 
dency is to deprive the public of their legitimate op- 
portunities to obtain carriage on the best terms they 
ean. If it is tolerated, it will result practically in giv- 
ing the defendants a monopoly of the carrying trade 
- between these places. Manifestly, it is enforced by the 
defendants in order to discourage all others from at- 
tempting to serve the public as carriers between these 
places. Such discrimination is not only unreasonable, 
but is odious.”’ 


The pre-World War II opinions of the Board’s predeces- 
sors—written when the agency was considerably closer 
than the present Board to the Congressional objectives 
and to the Congressional response of public indignation 
which led to the passage of the Shipping Act of 1916—at 
least give formal recognition to the proscriptions aganst 
unjust discrimination existing in the Act, although such 
recognition has become less discernable as the years have 
passed and the steamship monopolies have become more 
openly defiant to any regulatory authority.” 


2 The Monograph of the Attorney General’s Committee on Administrative 
Procedure on the Maritime Commission, written in 1940, stated on page 1 
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The earliest case to arise before the Shipping Board, in- 
volving the system of exclusive patronage, was Eden Min- 
ing Co. v. Bluefields Fruit ¢ S.S. Co., 1 U.S.S.B. 41 (1922). 
In this case the Shipping Board held that the practice of 
a common carrier charging higher rates to a non-con- 
tract shipper than to contract shippers, who had agreed to 
patronize the carrier exclusively, was unjustly discrimi- 
natory in violation of sections 16 and 17 of the Shipping 
Act. In this respect the Shipping Board held at pages 45 
and 46 of its Report: 


“‘It is evident that the purpose of Congress in en- 
acting these provisions [Sections 16 and 17 of the 
Shipping Act] of the statute was to impose upon com- 
mon carriers within the purview thereof the duty of 
charging uniform rates to all shippers recewing simi- 
lar transportation service. The duty of the respondent 
under these sections was to serve the public impar- 
tially, and we think the language used in the W. U. 
Tel. Co. v. Call Pub. Co., 181 U.S. 92, in dealing with a 
similar statute, is entirely applicable to the case in 
hand. The court there said: ‘All individuals have equal 
rights both in respect to service and charges. Of 
course such equality of right does not prevent differ- 
ences in the modes and kinds of service and different 
charges based thereon. But that principle of equality 
does forbid any difference in charge which is not based 
upon difference in service, and even when based upon 
difference of service must have some reasonable rela- 
tion to the amount of difference and can not be so great 
as to produce an unjust discrimination.’ From the facts 
of record in the case before us it is manifest that the 
transportation service furnished the complainants and 
contract shippers was in all respects identical. 


‘Tt is suggested on behalf of the carrier that as the 
complainants were extended full opportunity to avail 
themselves of the lower rates by agreeing to the same 
condition which contract shippers had accepted, they 
were accorded the substantial equalitv of treatment 
contemplated by sections 16 and 17 of the act. This 


the conclusion that has been traditionally applicable to the Board’s regulatory 
activity: ‘‘Despite the comprehensive regulatory powers conferred upon the 
Shipping Board by the act of 1916, the Board . . . throughout its existence 
failed to interest itself in the vigorous exercise of those powers.’’ 
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contention, however, 1s as unconvincing here as when 
used in support of other kinds of unjust discrimina- 
tion resulting from unfair conditions imposed by car- 
riers upon shippers. Under the statute, the complain- 
lants, as members of the shipping public, were entitled 
to have their shipments carried at the same rates as 
other patrons who received identical service. This 
right attached to each individual transportation trans- 
action as such, and was not to be predicated wpon any 
‘condition imposed by the respondent restricting the 
complainants’ freedom of choice as to what carrier or 
carriers they should elect to patronize im connection 
with subsequent shipments.”’ 


The Shipping Board in the Eden case held that the facts 
before it involving the exclusive patronage system were 
‘Canalogous’’ to those involved in Menacho et al. v. Ward 
et al., supra. The Board stated that the Menacho case pro- 
nounced the common-law doctrine that such exclusive-pa- 
tronage system was unlawful. 


After the decision of the Shipping Board in the Eden 
case, the Board in 1926 instituted an investigation into ex- 
isting exclusive-patronage contract systems. This case, 
which received the title, Ex Parte 5, Contract Rate Inves- 
tigations, was subsequently dismissed by the Board in 1927 
under rather mysterious circumstances and was never re- 
ported, as is usual when cases are dismissed. It was only 
lately exhumed from the Archives, largely through the ef- 
forts of Petitioner. 


The condemnation by the Shipping Board of the exclu- 
sive-patronage-contract system in the Eden case was there- 
after followed by the Shipping Board Bureau in Inter- 
coastal Investigation, 1935, 1 U.S.S.B.B. 400, 451, 452 
(1935), where it was held: 


‘¢An underlying purpose of the shipping Act, 1916, 

is to prevent every form of favoritism based upon the 

| relations of the shipper with the carrier as a customer 
and to place all shippers, the large and small, the 
steady and occasional, upon a plane of equality in 
the right to service. For this reason that act con- 
demns and makes unlawful every regulation, device, 
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or subterfuge which undertakes to give to anyone an 
advantage based wpon conditions other than those m- 
hering in the transportation ttself and alone. Con- 
tracts of the character in question do not constitute 
a transportation condition as to warrant a difference 
in transportation rates. Furthermore carriers are not 
justified in attempting to restrict traffic to move over 
their lines.”’ 


Also to the same effect, as the holding in the Inter- 
coastal Investigation case, was the decision of the same 
Shipping Board Bureau in Gulf Intercoastal Contract 
Rates, 1 U.S.S.B.B. 524 (1936), which was later affirmed 
by the Supreme Court, Swayne & Hoyt v. United States, 
supra; the latter case being greatly relied upon in the 
Board’s present Report, where selected language (cer- 
tainly not more than dicta, if that) is extracted from the 
Court’s opinion, although the language selected was un- 
necessary to the decision and irrelevant to it. 


The last administrative decision involving the exclusive 
patronage system prior to the Second World War, was 
Contract Routing Restrictions, 2 U.S.M.C. 200 (1939), 
where the Maritime Commission, relying on the above- 
mentioned decisions of its predecessors, stated as follows: 


‘¢Since they carry more than 80 percent of the traffic 
from the Great Lakes Area, it is obvious that respond- 
ents, for all practical purposes have a monopoly. A dif- 
ference in rates for identical services based solely upon 
whether or not the carrier secures the shipper’s en- 
tire patronage is prima facie discriminatory.”’ 


As the Contract Routing case demonstrated, the crite- 
rion employed by the Board’s predecessors in outlawing 
the system was not the nature of the commerce, whether 
foreign or intercoastal, but the monopolistic nature of the 
system. Significantly, the Commission held that carrying 
more than 80 per cent of the trade would amount to a 
monopoly, which is to be contrasted with the Board’s pres- 
ent view which concedes that the Conference will get at 
least 90 per cent of the cargo. The Commission also stated 
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that it had been held in Rawleigh v. Stoomvaart, et al., 1 
U.S.S.B.B. 285 (1933) that special rates may be granted in 
foreign commerce ‘when based upon regularity of con- 
signments, number of shipments or quantity of merchan- 
dise furnished for transportation. . . ”? This, however, is 
not the question involved in the system now before this 
Court, for the contract rates are available to all shippers 
who would agree to patronize conference earriers exclu- 
sively, whether they might have a shipment every week or 
one every ten years. The only purpose of this or any other 
exclusive-patronage system is the creation of a monopoly, 
and there can be no consideration for the contract rates 
based on any transportation conditions.” 


Iv. THE BOARD HAS NO DISCRETION TO APPROVE THE 
SYSTEM BECAUSE IT INVOLVES PARTIES WHO ARE NOT 
SUBJECT TO THE SHIPPING ACT. 

Section 15 of the Shipping Act provides for an extraordi- 
nary privilege—it excepts certain agreements from the pro- 
visions of the anti-trust laws. Only agreements between 
<<common carriers’’ and ‘‘other persons’’ subject to the 
Act, however, could ever receive such exemption. Shippers, 
in their capacity as shippers, are neither ‘‘common car- 
riers”’ nor ‘‘other persons’’ subject to the Act as defined 
in section 1 of such Act. The present excluswe-patronage- 
contract system involves, as its main and essential con- 
stituent, an exclusive-patronage contract to be entered into 
by shippers. Such contracts or agreements with shippers 
eannot be approved by the Board under the clear language 
of section 15, and cannot receive any consequent immunity 
from the anti-trust laws. While the conference system as 
such may have immunity from the anti-trust laws, the ex- 
clusive-patronage-contract system can never receive such 
immunity. 

30 The Statutory District Court in Isbrandtsen Company V. United States, 
supra, remarked that ‘‘the Board’s decisions (none of which approving & 
dual-rate provision has heretofore come to court) have lacked uniformity and 
consistency; and, in such circumstances, administrative interpretations have 
little weight.”’ 
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Stripped of the color of immunity, there can be little 
doubt that the system violates sections 1 and 2 of the 
Sherman Act, 15 U.S.C. sees. 1, 2, because it is an admitted 
combination or conspiracy formed with the purpose of re- 
straining commerce, eliminating, suppressing, and pre- 
venting competition, and attempting to monopolize the 
trade. This Court—in the previous appeal of this very 
Japan Atlantic Case—has specifically recognized that, un- 
less such agreements can be approved by the Board under 
section 15 of the Act, they are ‘‘subject to the operation 
of the anti-trust laws, under which price fixing agreements 
are illegal per se.’’ Isbrandtsen Company v. United States, 
supra. 


Certainly, insofar as the Sherman Act is concerned, 
the essential purposes of the exclusive-patronage-contract 
system and the method for accomplishing them are no dif- 
ferent than those of the exclusive-patronage-deferred-re- 
bate system—which was specifically outlawed by the Act. 
The case of Thomsen v. Cayser, 243 U.S. 66 (1917)—aris- 


ing before the passage of the Shipping Act—constitutes a 
clear-cut holding that the exclusive-patronage systems vio- 
late sections 1 and 2 of the Sherman Act. The Supreme 
Court rejected at pages 87 and 88 of its opinion the tradi- 
tional contentions of the Conference—still being echoed— 
that the system was beneficial to commerce in producing 
regularity of service and stability of rates: 


‘‘That the combination was intended to prevent the 
competition of the lines which formed it is testified, 
and it cannot be justified by the conjectures offered 
by counsel; nor can we say that the success of the 
trade required a constraint upon shippers or the em- 
ployment of ‘fighting ships’ to kill off competing ves- 
sels which, tempted by the profits of the trade, used 
the free and unfixed courses of the sea, to paraphrase 
the language of counsel, to break in upon defendants’ 
monopoly. And monopoly it was; shippers constrained 
by their necessities, competitors kept off by the ‘fight- 
ing ships.’ And it finds no justification tn the fact that 
defendants’ ‘contributions to trade and commerce’ 
might ‘have been withheld.’ This can be said of any 
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of the enterprises of capital, and has been urged before 
us to exempt them from regulation even when engaged 
‘in business which ts of public concern. The contention 
has long since been worn out and it is established that 
‘the conduct of property embarked im the public serv- 
ice is subject to the policies of the law.”’ 


y. THE PROPOSED SYSTEM IS UNLAWFUL IN THIS TRADE ON 
ANY THEORY. 


Petitioner presses for a definitive determination by the 
Court on the basic question of the illegality of the ex- 
clusive-patronage-contract system under the Shipping Act 
and other pertinent laws. The facts pertaining to the use 
of the system in this trade are illustrative for purposes of 
determining this basie issue and for purposes of placing 
before the Court an actual ‘‘case or controversy’’ concern- 
ing this basic question—a matter which Petitioner and the 
Departments of Agricultural and Justice have been at- 
tempting since 1948. 


The facts in the present administrative record should 
pose the case of the Conference and the Board in its most 


favorable light. At least in this trade—so long as the 
exclusive-patronage system has not been employed—the 
Conference has encountered some measure of independent 
competition from Petitioner. This is unmistakably not 
the situation in the approximately sixty-two other Con- 
ference trades where the exclusive-patronage system is 
presently employed.” The Affidavit of Lloyd Tibbott, 
Chief of the Board’s Regulation Office, states that in only 
ten of these sixty-two trades is there any independent com- 
petition whatsoever—even though the exclusive-patronage 
system is being employed in each trade (JA 133). What- 
ever merits the system may have, therefore, are most ad- 
vantageously presented in this case from the Conference 


81 Isbrandtsen Co. v. United States, 81 F. Supp. 544 (1948), appeal dis- 
missed, sub nom. A/S. M. Ludwig Monwinckels Rederi v. Isbrandtsen Co., 342 
U.S. 950 (1952); Far East Conference v. United States, supra. 


'$2In various trades the system is not presently used. There are more than 
120 steamship conferences subject to the Board’s jurisdiction. 
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point of view. Certainly after eight years of effort by 
Petitioner and resistance by the Board and Conferences 
for a conclusive Court decision, the issue must be met 
four square—if this exclusive-patronage system falls on 
grounds of illegality, the entire network of such systems 
as employed by Conferences serving Umted States Ports 
must proceed with it down the drain. 


As we have pointed out above, this proposed discrimi- 
nation in rates for zdentical transportation services can 
have no legal justification. The irrelevant reasons set 
forth by the Board and the Conferences for the amount 
of the discrimination (JA 33) are so legally indefensible 
that Petitioner is willing to admit them arguendo, as if they 
were fact. 


Petitioner does not consider it necessarily relevant to 
the legal issues raised herein to reargue the facts in the 
lengthy administrative record. One recent innovation of 
the Board, however—completely without factual founda- 
tion—cannot be allowed to pass. The Board’s unfounded 
contention that ten per cent of the cargoes in the trade 
would remain for Petitioner, after the institution of the 
system, was urged strongly by the Board on the question 
of the interlocutory injunction, and although the injunc- 
tion was granted by this Court, after extensive arguments, 
further brief analysis of this point seems appropriate 
here. 


Speculation over the fate of Isbrandtsen as an inde- 
pendent carrier should the proposed system be instituted 
is unnecessary—one need look no further than the serv- 
ices in this trade from the Philippines and Hong Kong to 
the United States, where the system is now in use. These 
facts are in the Board’s Report and are peculiarly rele- 
vant to the use of the system in the trade from Japan, 
for no carrier exists upon the Japanese cargo alone. Dur- 
ing the period between 1950 and 1952, shown in the Board’s 
Report, Isbrandtsen, in competing with the Conference 
lines using the exclusive-patronage system from the 
Philippines, provided slightly more than thirteen per cent 
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of the total sailings and carried less than two per cent of 
the total cargo moving in this trade. This is a graphic 
and vivid example of the inevitable effect of the exclusive- 
patronage system on independent competition. Any sug- 
gestion that a different result would follow in this case 
obviously has no relation to reality. 


This exclusive-patronage system—like any other—must 
be tested upon the proven fact that it will eliminate all 
independent competition in the trade—as it did in the 
prewar years. The Board in the past has frankly admitted 
this unmitigated purpose and inevitable resulte of the 
system. Its own counsel stated in Isbrandtsen v. U. S., 
supra: 


‘That the purpose of the dual-rate provisions was, 

if possible, to bring about a condition in which an 

| independent carrier [such as Petitioner] would be com- 
' pelled (through loss or threatened loss of profits) 
either to join the Conference or go out of business.”’ 


‘c  [I]f a contract system is wholly effective it will 
result in a complete monopoly ... Necessarily, in 

these circumstances, there would be no service by in- 
dependent operators.”’ 


The Board’s attempted prognostication in this case (JA 
34) is to be contrasted, moreover, with the expressions of 
the Board’s Chairman in the companion case, Statement 
of Trans-Pacific Freight Conference of Japan, Docket No. 
743, covering the same trade from Japan but to the Pacific 
Coast of the United States. The Trans-Pacific case was 
decided on December 19, 1955 (one week after the Board’s 
decision in the instant case), but was mot served on the 
public until March 5, 1956. In his dissenting opinion, the 
Board’s Chairman makes his views precisely clear: 


‘(In considering an application to institute a dual 
rate system in any trade, we must recogmze the wm- 
mediate purpose of the system, simply stated, to be 
the elimination of non-conference competition, as such, 

..? Report, page 33) 





41 


With respect to prognostications of how much cargo the 
conference or independent would carry after the system 
were to go into effect, the Board’s Chairman stated: 


‘such a test must necessarily be based wholly on 
pure speculation as to relative amounts of cargo which 
will be carried, after initiation of a dual rate system, 
by conference and non-conference carriers.’’ 


The Chairman left no doubt that approval of the system 
contemplates that all independents would be forced to join 
the Conference or to go out of business: 


‘To test the validity of a dual rate system by its 
effect on independent operators is to permit the tail 
to wag the dog .. . The non-conference operator’s 
handicaps in the face of a dual rate system, ... are 
self assumed.’’? (Report, page 34). 


This is the factual basis on which the proposed exclusive- 
patronage system—like all others—must stand or fall— 
it will destroy all independent competition, namely that of 
Petitioner, if it should go into effect. The ex cathedra 
observation of the Board that ten per cent of the cargoes 
would remain for Petitioner is factually unfounded and 
wholly unrealistic, and as the Board’s Chairman has ad- 
mitted based on ‘“‘pure speculation’’. Petitioner would 
thereafter be at the complete mercy of the Conference— 
not known for its benevolence toward independents—and 
would have no recourse when its carryings fell below ten 
per cent or when they were reduced to zero. No more 
eloquent proof of this fact may be offered than the pres- 
ent situation where approximately fifty-two Conferences, 
by the Board’s own admission are now using the system— 
without any independent competition—and the Board is 
doing nothing to stop them. Once all independent com- 
petition has been eliminated, the protection of such in- 
dependent competition by the Board becomes a matter 
which is academic and moot—a situation which the Con- 
ferences have almost succeeded in accomplishing. 
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VIL THERE WAS NO CLEARLY DEFINED AGREEMENT BEFORE 
7 THE BOARD FOR APPROVAL. 

The Conference itself disavowed any intention to submit 
its General Order 76 Statement to the Board as an agree- 
ment for approval, as the Board’s Report admits (JA 68). 
Petitioner does not wish to press the lack of any clearly 
defined agreement to use the system, as such, but any 
agreement which does exist is clearly deficient in that the 
Conference has not yet arrived at the rates which would 
be charged under the system, which rates might well be 
exhorbitant and detrimental to commerce because of the 
monopoly which would result. 


Certainly an agreement filed for approval under sec- 
tion 15 must include all parts of the agreement—inter- 
stitial and otherwise—as this Court has specifically held 
in the previous appeal of this very Japan-Atlantic and 
Gulf Freight Conference Case. Isbrandtsen Company v- 
United States, supra. The Conference cannot be given 
carte blanche approval merely to operate collectively and 
to destroy competition and to coerce shippers with 
impunity. 

This Court has clearly stated (211 F 2d at page 57) 
the principle which must govern the Board’s procedure in 
approving agreements under section 15: 


| ¢¢Tn marked contrast, as we have seen above, the Ship- 

- ping Act which governs here contemplates an entirely 

- different scheme of regulation. It makes orders with 

respect to agreements unlawful until approved [cit- 

ing Isbrandtsen-Moller Co. v. United States, 300 U.S. 
139, 146 (1937)]. 


The condition upon which such authority ts granted 
is that the agency entrusted with the duty to protect 
| the public terest scrutinize the agreement to make 
sure that the conduct thus legalized does not invade 


33It has long been recognized that non-competitive rates are presumably 
unreasonable, especially where the lack of competition is the achievement of 
the party fixing the rate. Addyston Pipe & Steel Co. v. United States, 185 U.S. 
211, 237 (1899); China and Japan Trading Co. v. Georgia BB. Co., 12 L.C.C. 
241 (1907). 
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the prohibitions of the anti-trust laws any more than 
as necessary to serve the purposes of the regulatory 
statute.’’ 


Section 15 requires ‘‘every common carrier’’ to file with 
the Board a copy of ‘“‘every agreement’? with another 
carrier or other persons subject to the Act (2) ‘‘fixing or _ 
regulating transportation rates or fares; (2) giving or 
receiving special rates, accommodation, or other privileges, 
or advantages.’’ The completeness of the agreements which 
must be filed was indicated in the Isbrandtsen-Moller 
case—cited by this Court in the passage quoted above— 
where the Supreme Court explicitly stated that the Ship- 
ping Act: 


“‘requires that if any contract for a change of those 
[conference] rates is made the new rate may be charged 
only after the Board has approved the agreement.” 
(300 U.S. 139, 146) 


This case means what it specifically states—all rates to 
be charged by the Conference lines seeking approval to 


act collectively under Section 15 of the Act must be filed 
for approval with the Board as part of the conference 
agreement to fix or regulate transportation rates or fares. 


VIL THE BOARD'S INTERPRETATION WOULD RENDER 
SECTION 15 UNCONSTITUTIONAL. 

There can be no question that the Board is required to 
observe a strict interpretation as to the legitimate pur- 
view of section 15 of the Shipping Act, inasmuch as it 
provides for a departure from prior public policy, the 
common law, and the provisions of the antitrust laws. 
The Board’s interpretation of section 15—insofar as such 
interpretation contemplates possible approval of the ex- 
clusive-patronage-contract system—would render the sec- 
tion unconstitutional. 


Under Article I, Section 1 and Article I, Section 8, para- 
graph 18 of the Constitution of the United States, legis- 
lative authority could not be delegated to the Board to 
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authorize the employment of the exclusive-patronage-con- 
tract system. Any attempt to confer such authority upon 
the administrative agency would be an unconstitutional 
delegation of legislative power. Schechter Corporation v. 
United States, 295 U.S. 495 (1935) ; Panama Refining Co. 
v. Ryan, 293 U.S. 388 (1935). 


The conferring of such authority on the Board would, 
moreover, violate the due process clause of the Fifth 
Amendment, as exceeding the extent of permissible depriva- 
tion of property without due process of law. This 
unconstitutional invasion of private rights is even more 
alarming and invidious when it is considered that the power 
to eliminate competitors and to deprive them of prop- 
erty without due process of law is passed on by the Board 
to the private monopolists operating under the color of 
governmental sanction—‘‘Self Regulation’’, as the Board 
often terms it. Admittedly, the exclusive-patronage-con- 
tract system is intended to achieve and to perpetuate a 
monopoly for the Conference and to force all independent 


competition either into the Conference or out of business. 
“This is coercion by economic pressure. The asserted 
power of choice is illusory.’? United States v. Butler, 297 
US. 1, 71 (1936). 


The Fifth Amendment in the field of federal activity 
conditions the exertion of even bona fide government regu- 
lation, ‘“‘by securing that the end shall be accomplished 
with due process.”’ Nebbia v. New York, 291 U.S. 502 
(1934). In Frost Trucking Company V. Railroad Com- 
mission of California, 271 U.S. 583 (1925), the question 
arose as to the constitutionality of a California Statute 
which prohibited a motor carrier from operating on the 
public highways of the State unless he had obtained a cer- 
tificate of public convenience and necessity as a common 
carrier. The Frost Company was a contract carrier and 
was ordered by the State to suspend operations until a 
certificate had been obtained. The statute was held un- 
constitutional as violative of the due process clause of the 
14th Amendment (since State action was involved). It 
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was held by the Supreme Court that a State cannot con- 
sistently with the due process clause require a private car- 
rier to become a common carrier against his will. 


Certainly the analogy to the Frost case is a direct one. 
It is scarcely open to doubt that the Board could not con- 
sistently with due process require a non-conference carrier 
to become a conference carrier against his will. Mani- 
festly, the Board cannot bring about the same result by the 
mere devise of approving a conference monopoly and by 
permitting that monopoly to operate under the aegis of 
apparent governmental sanction. 


The vice of the predatory power—passed on by the 
Board to the Conference—is even more alarming when it 
is recognized that the exclusive-patronage-contract system 
would be applicable to ‘‘all commodities moving in the 
trade’’. It is thus intended to prevent and to suppress 
all independent competition, viz., that if common carriers 
and contract carriers alike. While Petitioner might pos- 
sibly be able to postpone its elimination from business, 
if the exclusive-patronage-contract system were to be in- 
stituted, by joining the foreign-dominated conference, such 
a solution is not even open to tramp carriers. Only com- 
mon carriers are subject to the regulation of the Shipping 
Act, and tramp and other private carriers are explicitly 
excluded from regulation. The latter carriers are not, 
therefore, eligible to become members of steamship con- 
ferences under section 15 of the Act. Thus, the analogy 
to the Frost case is not only present, the deprivation is 
complete. The tramp carriers would not even have the 
privilege of accepting or rejecting membership in the Con- 
ference—they could only retire from business. 


CONCLUSION 


This case involves an obvious attempt by the Board to 
avoid applying the clear proscriptions of the Shipping 
Act to the admitted factual situation presented by the 
exclusive-patronage-contract system. It is only the Board’s 
own preconceived—but unsupported—premise that the sys- 
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tem is legal, which leads to its conclusion that it can ap- 
prove the system admittedly intended and calculated to 
achieve an absolute monopoly. The clear and unequivocal 
words of the Shipping Act, its legislative history, and the 
undisputed and well settled line of judicial authority leave 
no possible doubt that the system can never be lawfully 
approved by the Board under section 15 of the Shipping 
Act. The number of provisions of the law which the sys- 
tem would violate are almost uncountable, but at least it 
would be unlawfully retaliatory and discriminatory in vio- 
lation of section 14, and unduly prejudicial and unjustly 
discriminatory in violation of sections 15, 16 and 17 of the 
Act. Furthermore, the system could never be legally ap- 
proved since the cornerstone of such system involves an 
agreement with persons who are not subject to the Ship- 
ping Act, and who cannot consequently receive any im- 
munity from the anti-trust laws. Should the Board’s inter- 
pretation of section 15 be sustained, the section would be 
rendered unconstitutional and consequently invalid. For 
these, and many other reasons, the Board should be per- 
manently enjoined from attempting the approval of any 
exclusive-patronage-contract system, and the injunction 
against the use of the system in this trade should be made 
permanent, and the other relief prayed for in the Petition 
to Review should be granted. 


Respectfully submitted, 


Joun J. O’Connor 
Washington Building 
Washington, D. C. 
Attorney for Petitioner, 
IsBRANDTSEN Company, Inc. 
Joun J. O’Connor, JE. 
Joun J. FoLey 
JoserH K. GRAINGER 
Of Counsel 


March 29, 1956 
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APPENDIX A 
STATUTES INVOLVED 


A. Pertinent Parts of Shipping Act of 1916 (46 U-S.C. 
§ 801, et seq.) : 


§ 14 (46 U.S.C. 812): 


Rebates and discriminations by carriers by water 
prohibited; use of ‘fighting shup’’ 


No common carrier by water shall, directly or in- 
directly, in respect to the transportation by water of 
passengers or property between a port of a State, Ter- 
ritory, District, or possession of the United States and 
any other such port or a port of a foreign country— 


Third. Retaliate against any shipper by refusing, 
or threaReang to refuse, space accommodations when 
such are avatlable, or resort to other discriminating or 
unfair methods, because such shipper has patronized 
any other carrier or has filed a complaint charging un- 
fair treatment, or for any other reason. 

& * * 


§ 15 (46 U.S.C. 814): 
Contracts between carriers filed with commission 


Every common carrier by water, or other person 
subject to this chapter, shall file immediately with the 
commission a true copy, or, if oral, a true and complete 
memorandum, of every agreement, with another such 
earrier or other person subject to this chapter, or modi- 
fication or cancellation thereof, to which it may be a 
party or conform in whole or in part, fixing or regulat- 
ing transportation rates or fares; giving or receiving 
special rates, accommodations, or other special privi- 
leges or advantages; controlling, regulating, prevent- 
ing, or destroying competition; pooling or apportion- 
ing earnings, losses, or traffic; allotting ports or re- 
stricting or otherwise regulating the number and 
character of sailings between ports; limiting or regu- 
lating in any way the volume or character of freight or 
passenger traffic to be carried; or in any manner pro- 
viding for an exclusive, preferential, or cooperative 
working arrangement. The term ‘‘agreement”’ in this 
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A. Pertinent Parts of Shipping Act of 1916 (46 U.S.C. 
§ 801, et seq.) : 


§ 14 (46 U.S.C. 812): 


Rebates and discriminations by carriers by water 
prohibited; use of “fighting ship”’ 


No common carrier by water shall, directly or in- 
directly, in respect to the transportation by water of 
passengers or property between a port of a State, Ter- 
ritory, District, or possession of the United States and 
any other such port or a port of a foreign country— 


Third. Retaliate against any shipper by refusing, 
or threatening to refuse, space accommodations when 
such are available, or resort to other discriminating or 
unfair methods, because such shipper has patronized 
any other carrier or has filed a complaint charging un- 
fair treatment, or for any other reason. 

a & ® 


§ 15 (46 U.S.C. 814): 
Contracts between carriers filed with commission 


Every common carrier by water, or other person 
subject to this chapter, shall file immediately with the 
commission a true copy, or, if oral, a true and complete 
memorandum, of every agreement, with another such 
carrier or other person subject to this chapter, or modi- 
fication or cancellation thereof, to which it may be a 
party or conform in whole or in part, fixing or regulat- 
ing transportation rates or fares; giving or receiving 
special rates, accommodations, or other special privi- 
leges or advantages; controlling, regulating, prevent- 
ing, or destroying competition; pooling or apportion- 
ing earnings, losses, or traffic; allotting ports or re- 
stricting or otherwise regulating the number and 
character of sailings between ports; limiting or regu- 
lating in any way the volume or character of freight or 
passenger traffic to be carried; or in any manner pro- 
viding for an exclusive, preferential, or cooperative 
working arrangement. The term “‘agreement”’ in this 
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section includes understandings, conferences, and other 


arrangements. 
The commission may by order disapprove, cancel, or 


“modify any agreement, or any modification or cancella- 


tion thereof, whether or not previously approved by it, 


that it finds to be unjustly discriminatory or unfair as 


between carriers, shippers, exporters, importers, Or 


_ ports, or between exporters from the United States and 


their foreign competitors or to operate to the detri- 
ment of the commerce of the United States, or to be in 


_ violation of this chapter, and shall approve all other 
: agreements, modifications, or cancellations. 


Agreements existing at the time of the organization 


- of the commission shall be lawful until disapproved by 
- the commission. It shall be unlawful to carry out any 


agreement or any portion thereof disapproved by the 
commission. 


All agreements, modifications, or cancellations made 
‘ation of the commission shall be law- 
the commis- 


be unla 
or indirectly, any such agreeme 
cellation. 


Every agreement, modification, or cancellation law- 
ful under this section shall be excepted from the pro- 
visions of sections 1-11 and 15 of Title 15, and amend- 
ments and Acts supplementary thereto. 


Whoever violates any provision of this section shall 
be liable to a penalty of $1,000 for each day such viola- 
tion continues, to be recovered by the United States in 
a civil action. 


§ 16 (46 USC. 815) : 

Discriminatory acts prohibited 

e e se 

That it shall be unlawful for any common carrier by 
water, or other person subject to this chapter, either 
alone or in conjunction with any other person, directly 
or indirectly— 

First. To make or give any undue or unreasonable 
preference Or advantage to any particular person, 
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locality, or description of traffic in any respect what- 
soever, or to subject any particular person, locality, 
or description of traffic to any undue or unreasonable 
prejudice or disadvantage in any respect whatsoever. 


§ 17 (46 US.C. 816): 


Discriminatory rates prohibited; supervision by com- 

mission 

No common carrier by water in foreign commerce 
shall demand, charge, or collect any rate, fare, or 
charge which is unjustly discriminatory between ship- 
pers or ports, or unjustly prejudicial to exporters of 
the United States as compared with their foreign com- 
petitors. Whenever the commission finds that any such 
rate, fare, or charge is demanded, charged, or collected 
it may alter the same to the extent necessary to correct 
such unjust discrimination or prejudice and make an 
order that the carrier shall discontinue demanding, 
charging, or collecting any such unjustly discrimina- 
tory or prejudicial rate, fare, or charge. 


* e = 
B. § 2 of the Hobbs Act (5 U.S.C. § 1082): 


The court of appeals shall have exclusive jurisdic- 
tion to enjoin, set aside, suspend (in whole or in part), 
or to determine the validity of, * * * (c) such final 
orders of the United States Maritime Commission or 
the Federal Maritime Board, or the Maritime Admin- 
istration entered into under authority of the Shipping 
Act, 1916, as amended, and the Intercoastal Shipping 
Act, 1933, as amended, as are now subject to judicial 
review pursuant to section 830 of Title 46. 


C. Relevant Parts of the Constitution of the United 
States: 
Article I, Sec. 1: 


‘* All legislative power herein granted shall be vested 
in a Congress of the United States, which shall consist 
of a Senate and House of Representatives.”’ 
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Article I, Sec. 8, par. 18: 


‘The Congress shall have power to * * * make all 
Laws which shall be necessary and proper for carry- 
ing into Execution the foregoing Powers ° he att 


Amendment, Article V: 


‘‘No person shall be held to answer for a capital, or 
otherwise infamous crime unless, on a presentment or 
indictment of a Grand Jury, except in eases arising in 
the land or naval forces, or in the Militia, when in 

e danger; nor 
e to be 


without due process 0 
be taken for public use, without j 


D. Sections 1 and 2 of the Sherman Anti-Trust Act (15 
U.S.C. Sees. 1, 2): 


SHERMAN ACT* 


[Contract, Combination or Conspiracy in Restraimt 
of Interstate or Foreign Commerce I llegal; Penalty] 


See. 1. [26 Stat. 209; 50 Stat. 693; 15 U.S.C. § 1.) 
Every contract, combination in the form of trust or 
otherwise, or conspiracy, in restraint or trade or com- 
merce among the several States, or with foreign na- 
tions, is hereby declared to be illegal: Provided, That 
nothing herein contained shall render illegal, contracts 
or agreements prescribing minimum prices for the 
resale of a commodity which bears, or the label or con- 
tainer of which bears, the trade mark, brand, or name 
of the producer or distributor of such commodity and 
which is in free and open competition with commodi- 
ties of the same general class produced or distributed 
by others, when contracts or agreements of that de- 
scription are lawful as applied to intrastate transac- 
tions, under any statute, law, or public policy now or 


hereafter in effect in any State, Territory, or the Dis- 


1890, ¢. 647, 26 Stat. 209, Sist Cong., Ist Sess. (8. 2, 

as amended by Act of March 3, 1911, ¢. 231, 36 Stat. 1167, and 

Act of Ang. 17, 1937 (‘<Miller-Tydings Act’’), ¢ 690, 50 Stat. 693, 75th 
Cong., Ist Sess. (H. B. 7472, Public 314). 
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trict of Columbia in which such resale is to be made, 
or to which the commodity is to be transported for such 
resale, and the making of such contracts or agreements 
shall not be an unfair method of competition under 
section 5, as amended and supplemented, of the Act en- 
titled ‘‘An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other pur- 
poses’’, approved September 26, 1914: Provided fur- 
ther, That the preceding proviso shall not make 
lawful any contract or agreement, providing for the 
establishment or maintenance of minimum resale 
prices on any commodity herein involved, between 
manufacturers, or between producers, or between 
wholesalers, or between brokers, or between factors, or 
between retailers, or between persons, firms, or cor- 
porations in competition with each other. Every per- 
son who shall make any contract or engage in any 
combination or conspiracy hereby declared to be il- 
legal shall be deemed guilty of a misdemeanor, and, on 
conviction thereof, shall be punished by fine not exceed- 
ing $5,000, or by imprisonment not exceeding on year, 
el both said punishments, in the discretion of the 
co 3 


[To Monopolize, Attempt to Monopolize, Combine 
or Conspire a Misdemeanor; Penalty] 


See. 2. [26 Stat. 209; 15 U.S. C. § 2.] Every per- 
son who shall monopolize, or attempt to monopolize, 
or combine or conspire with any other person or per- 
sons, to monopolize any part of the trade or com- 
merce among the several States, or with foreign na- 
tions, shall be deemed guilty of a misdemeanor, and, 
on conviction thereof, shall be punished by fine not 
exceeding five thousand dollars, or by imprisonment 
not exceeding one year, or by both said punishments, in 
the discretion of the court. 
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QUESTIONS PRESENTED = wk ie bsp 


. The questions. whieh all.parties agree. are presented, 9re;ae: 
follows: a) 4 Pet Potaans <g so nS Ti wis ge eS aes Ravn Re i ie 
__;y4sWhether the employment of the sq-calfed exclusive pa- 
tronage contract/noncontract dual rate system ander 
common-carrier members of steamship conference acting mM. - 
concert, charge one set of rates to shippers who agree to ship: 
all their cargo exclusively on the vessels of the.conference lines, 
and charge a, higher ‘set of rates for identical transportation 
services to shippers who’ do not enter into such- exclusive 
patronage contracts is unlawful under, or in violation of:sec-_ | 
tions’14, 15, 16, and/or 17 of the Shipping Act, 1916, so thak 9 : 
the Federal Maritime Board under section 15 of said Act, lacka "3: 8. 
authority to approve an agreement, understanding or arrange- 
ment entered into by the members of such a conference for the 
use of such a system? (Pre-Hearing Stipulation, Issue 1 
(J. A. 231.) so 

2. Whether the Board could, in any event, approve the use 
of exclusive-patronage-contract-dual-rate system in the par- 
ticular trade herein involved on the basis of the facts existmg: ~ 
in the administrative record as found by the Board itself.” 
(Pre-Hearing Stipulation, Issue 3, modified by order of Mareh: 
16, 1956, J. A. 232-234.) 

The questions which petitioner claims are presented but: 
which respondent does not agree are necessary but are never- 
theless answered are: - 

1. Whether such a system. violates the various provisions of 
the Antitrust laws or any other pertinent statutes, including 
the question whether the system could ever be legally approved. 
under section 15 of the Shipping Act? (Pre-Hearing Stipula- | 
tion, Issue 2, J. A. 231.) x : 

2. Whether the Board erred in determining that the state- 
ment filed by Japan-Atlantic and Gulf Freight Conference. 
under the Board’s General Order 76, constituted a memo- 
randum of an agreement, or of a modificatiqn;of an agreement, 

a 
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which might be approved under the provisions of section 15 of 
the Shipping Act, 1916? (Pre-Hearing Stipulation, Issue 4, 
J. A. 232.) 

3. If section 15 of the Shipping Act, ae should authorize 
the Board: to approve such @ system; whether ‘such: section of 
the Act should. thereby be rendered rreonatitatSoaa: ‘under 
{he “Due Process” clause or 0 ther provisions fithe Coneti- 
tation? ae Sa Isstte 5, Je ay 


cs or 


‘ re 





authority to approve he ieystent2 2 22-0222 o_--L------ 
~ oA iy $0 SES teases tn 
sarily impliedfrom the regulatory pattern contem- 
“plated by by Congress and set forth inthe Shipping: 
“th et, 19165 At is needed as adefense against rate-’ 
bei cutting competition 
:ptpemae re doesnot contravene 
any section of the Shipping Act_------ 
1. The dual rate system does not per se violate 
~ Section -14.. The” ces mmcaietee 


SO eee B 





2. The dual rate system. does not per'se violate 
‘Sections 15, 16,and' 17 of the Act. It 
‘involves’ rate differentials’ which* may «be : 
justified by competitive considerations____ 

- a Section” 17, Shipping *Act, 1916, is 
‘3 essentially. different from Section i 
-. of the Interstate Commerce Act. 
b.-In any event, -the Interstate!:Com- 
Sie merce Act does not require ‘abso-* 
lute © equality . between: . shippers;. 
os ‘competitive See pore 


‘ce In the: regulation’ of ocean foreign: 
commerce,- more ‘than: in: ' domestic 
commerce,’ competitive’ considera- 
tions must -be x decisive im 

00%. cu Sn hdtechen es ov en dean airs i 
@® National differences in sae 
~ 4 So“tal'and operating costs: 22°" 


@ Lack ‘of .governmental:: au- 
yy thority ‘to'fix rates_- 2-2 v 
aes Freedom of entry into com 


v ’ 
wom al: capo a ERE SIS A “ 


3 Court ana agency decisions soa ‘the’ 
‘dual rate-syste hold thatthe aystemtisn0¢ 











proposed system is in conformity 
Act, 1916, and is lawful under the 


C. Section 15 is constitutional 
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Gites Sotates Court of 5 Sineats 


FOR, THE. DISTRICT, OF COLUMBIA CIRCUIT 


No. 13027 


IssRANDTSEN COMPANY, INc., PETITIONER, 
% PRS v. 
UNITED Stars or AMERICA AND FEDERAL od Ban 
: RESPONDENTS, ~ 


Fee Aecmere AND GuLF FREIGHT CONHERENCE, 
‘SECRETARY. OF AGRICULTURE, INTERVENERS 


ON PETITION FOR: REVIEW OF AN ORDER OF THE FEDERAL 
MARITIME BOARD 


BRIEF FOR THE RESPONDENT, THE FEDERAL on 
MARITIME BOARD j pease 


| pe ee : 


This is a proceeding to review a Report served December 14, 
1955, and Orders served December 21, 1955, and January =, 
1956, of the Federal Maritime Board. 

The United States.is by statute a satiorideniSin this wiio6ded: 
ing, 5 U. S. C. 1084, but the. Attorney General, the statutory 
representative of the Government under 5 U.S. C. 1038, has 
taken a position in substantial accord with petitioner’s. <’! ~ 

The Federal Maritime Board is a party as of right, and pur- 
suant to'5 U.S: C: 1038, ‘defends its action herein unaffected 
by the position of the Attorney’ General. 

Background of This Litigation. On December 9A, 1952, the 
Japan-Atlantic and Gulf Freight: ‘Conference (the Conference): 


(1) 
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filed a statement with the Federal Maritime Board (the Board) 

pursuant to section 236.3 of General Order 76* (J. A. 153-206) 
proposing to initiate an exclusive patronage contract/non- 
contract freight rate system (contract rate or dual rate sys- 
tem) in the trade from Japan, Korea, and Okinawa to United 
States Gulf and Atlantic Coast ports, effective 30 days after 
the filing (J. A. 154). an : 

Under the proposed dual rate system, contract rates set at 
a, level below noncontract rates would be charged, on virtually 
all commodities moving in the trade, to those shippers promis- 
ing to ship exclusively via conference vessels during the period 
of the contract. The differential between the contract and 
noncontract rates was fixed in the statement at 91% percent of 
the contract rate on each tariff item, rounded off to the nearest 
quarter of a dollar. 

As required by General Order 76, the Conference statement 
set forth (a) the amount of differential or spread between the 
proposed contract and noncontract rates, (b) the effective date 
of the proposed system, (c) the reasons for the use of dual 
rates in the trade involved, (d) the basis for the differential 
or spread, and (e) copies of the form of contract proposed to 
be used. 

Protest to the Conference proposal was filed by petitioner 
Isbrandtsen on January 12, 1953, and on January 19, 1953, 
it filed further supplemental and amendatory comments in 
opposition to the proposal (J. A. 207-209). Inter alia, peti- 
tioner requested a hearing, and asked that; the proposed dual 
rates be suspended pending such hearing. Justice filed a protest 
substantially similar to petitioner’s (J. A. 209-211). 

On January 21, 1953, the Board ordered a hearing on the 
protests”, The Department of Agriculture intervened in the 
proceeding. The Department of Agriculture’s standing herein 
ig remote at best. The agricultural export interests for which 

347 FR: 10175, 46 C.F. R. 2863 (Nov. 10,1952) (J. A. 72). 

: 2 By the same order, the Board denied Isbrandtsen’s request for suspen- 
sion of the proposed system of rates. Isbrandtsen petitioned in this Court 
for review of the Board's order. By its decision in Isbrandtsen Vv. United 
States, 98 App. D: C. 293, 211 F. 2a 51 (D. C. Cir., 1954), this Court held that 
the Conference proposal constituted an agreement under section 15 of the 


act (46 U. S. C. $14), and that it could not be effectuated prior to formal 
Board approval. | 
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it purports to speak are not affected by rates in an inbound 
trade. 
_ A complete record was taken before a hearing examiner of 
the Board. Following the issuance of a recommended decision 
and (pursuant to remand by the Board) supplemental findings 
of fact and conclusions by the examiner, the filing of exceptions 
thereto and the hearing of oral argument on the exceptions, the 
Board issued its Report on December 14, 1955 (J. A. 19-69). 
On December 21, 1955, the Board issued an Order herein (J. A. 
73-74), and on January 11, 1956, it issued a second Order, super- 
seding and clarifying its prior Order (J. A. 75-76). It is this 
Report and»these Orders which are here under review. 

Summary of the Facts. The following summary is derived 
from the findings of fact made by the Board in its Report. The 
result of this Court’s order of February 20, 1956 (J. A. 229-230). 
and prehearing stipulation of same date (J. A. 230-234) as 
amended by order of March 16, 1956 (J. A. 234-235) is that the 
facts in the Board’s Report are stipulated. 

The Conference is a voluntary association of seventeen 
steamship lines operating under authority of Agreement FMB 
No. 3108, as amended, between Japan, Korea, and Okinawa, 
and the Gulf of Atlantic Coasts of North America (J. A. 23). 
The present membership of the Conference includes five United 
States-flag lines, eight Japanese flag lines, and four lines of 
other foreign nationalities (J. A. 23). 

~The Conference has existed and functioned under successive 
agreements, the first of which was between two Japanese and 
one American line, approved by our predecessor, the Shippimg 
Board, on February 16, 1926 (J. A. 93). From 1928 through 
1941, the Conference employed a dual rate system for various 
commodities (J..A. 24). é ; 
- Private steamship operations in the Conference trade were 
suspended during World War II, and were resumed in 1946 
and 1947. Private exporting by Japanese merchants was re- 
sumed in late 1948 or early 1949. Although the Conference 
continued nominally to exist during the war, it was formall 
reestablished on December 13, 1948 (J. A- 24). ieee 

Prior to World War II, the Conference had no direct ner 
competition and little tramp competition. Commodities nor- 

888218—56——2 nol iPRY ; {ALB 
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fled a statement with the Federal Maritime Board (the Board) 
pursuant to section 236.3 of General Order 76* (J. A. 153-206) 
proposing to initiate an exclusive patronage contract/non- 
contract freight rate system (contract rate or dual rate sys- 
tem) in the trade from Japan, Korea, and Okinawa to United 
States Gulf and Atlantic Coast ports, effective 30 days after 
the filing (J. A. 154). a in“ 

Under the proposed dual rate system, contract rates set at 
a level below noncontract rates would be charged, on virtually 
all commodities moving in the trade, to those shippers promis- 
ing to ship exclusively via conference vessels during the period 
of the contract. The differential between the contract and 
noncontract rates was fixed in the statement at 974 percent of 
the contract rate on each tariff item, rounded off to the nearest 
quarter of a dollar. 

As required by General Order 76, the Conference statement 
set forth (a) the amount of differential or spread between the 
proposed contract and noncontract rates, (b) the effective date 
of the proposed system, (c) the reasons for the use of dual 
rates in the trade involved, (d) the basis for the differential 
or spread, and (e) copies of the form of contract proposed to 
be used. 

Protest to the Conference proposal was filed by petitioner 
Isbrandtsen on January 12, 1953, and on January 19, 1953, 
it filed further supplemental and amendatory comments in 
opposition to the proposal (J. A. 207-209). Inter alia, peti- 
tioner requested a hearing, and asked that: the proposed dual 
rates be suspended pending such hearing. Justice filed a protest 
substantially similar to petitioner’s (J. A. 209-211). 

On January 21, 1953, the Board ordered a hearing on the 
protests? The Department of Agriculture intervened in the 
proceeding. The Department of Agriculture’s standing herem 
is remote at best. The agricultural export interests for which 
"34% FR: 10175, 46 C.F. R. 286.3 (Nov. 10,1952) (J. A. 72). 


: 2 By the same order, the Board denied Isbrandtsen’s request for suspen- 
sion of the proposed system of rates. Isbrandtsen petitioned in this Court 
for review of the Board’s order. By its decision in Isbrandtsen v. United 
States, 9 App. D. C. 293, 211 F. 2d 51 (D. C. Cir., 1954), this Court held that 
the Conference proposal constituted an agreement under section 15 of the 
act (46 U. 8. C. $14), and that it could not be effectuated prior to formal 


Board approval. 





3 


it purports to speak are not affected by rates in an inbound 
trade. 

A complete record was taken before a hearing examiner of 
the Board. Following the issuance of a recommended decision 
and (pursuant to remand by the Board) supplemental findings 
of fact and conclusions by the examiner, the filing of exceptions 
thereto and the hearing of oral argument on the exceptions, the 
Board issued its Report on December 14, 1955 (J. A. 19-69). 
On December 21, 1955, the Board issued an Order herein (J. A. 
73-74), and on January 11, 1956, it issued a second Order, super- 
seding and clarifying its prior Order (J. A. 75-76). It is this 
Report and these Orders which are here under review. 

Summary of the Facts. The following summary is derived 
from the findings of fact made by the Board in its Report. The 
result of this Court’s order of February 20, 1956 (J. A. 229-230) 
and prehearing stipulation of same date (J. A. 230-234) as 
amended by order of March 16, 1956 (J. A. 234-235) is that the 
facts in the Board’s Report are stipulated. 

The Conference is a voluntary association of seventeen 
steamship lines operating under authority of Agreement FMB 
No. 3108, as amended, between Japan, Korea, and Okinawa, 
and the Gulf of Atlantic Coasts of North America (J. A. 23). 
The present membership of the Conference includes five United 
States-flag lines, eight Japanese flag lines, and four lines of 
other foreign nationalities (J. A. 23). 

The Conference has existed and functioned under successive 
agreements, the first of which was between two Japanese and 
one American line, approved by our predecessor, the Shippmg 
Board, on February 16, 1926 (J. A. 23). From 1928 through 
1941, the Conference employed 2 dual rate system for various 
commodities (J. A. 24). 

- Private steamship operations in the Conference trade were 
suspended during World War II, and were resumed in 1946 
and 1947. Private exporting by Japanese merchants was re- 
sumed in late 1948 or early 1949. Although the Conference 
continued nominally to exist during the war, it was formally 
reestablished on December 13, 1948 (J. A. 24). ia 5 

Prior to World War II, the Conference had no direct liner 

competition and little tramp competition. Commodities nor- 
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mally moving in this trade are not conducive to tramp move- 
ment (J. A. 25). 

Since World War II, Isbrandtsen has furnished the sole non- 
conference berth service in this trade. From 1947 to early 
1949, Isbrandtsen operated from Japan to United States At- 
Jantie ports via the Suez Canal. Since early 1949 Isbrandtsen 
has operated an approximately fortnightly service from Japan 
to U.S. Atlantic Coast ports via the Panama Canal as part of 
its Eastbound, Round-the-World service (J. A. 25). Al- 
though it has used United States-flag vessels in this trade, peti- 
tioner employs both American and foreign-flag vessels in other 
trades. Its vessels are not equipped with refrigerated space 
or special silkrooms (J. A. 25). 

Conference m ip is open to any common carrier regu- 
larly operating or intending so to operate in the trade. Is- 
brandtsen has remained outside the Conference as & matter of 
choice, although invited to join (J. A. 25). 

Most of the Conference vessels commence loading inbound 
cargo for the United States at the Philippines, proceed to Hong 
Kong and complete loading in Japan, and discharge at Pacific, 
Gulf, and Atlantic ports of the United States* (J. A. 25-26). 
The amount of cargo moving from Japan to Gulf ports of the 
United States has been small in comparison with the amount 
moving to ports on the Atlantic Coast. (J. A. 26). Peti- 
tioner’s principal carryings, aside from those lifted in Japan, 
have been lifted in the Philippines (J. A. 26). In general, 
cargo from Japan moves under higher freight rates, and is 
therefore more remunetative, than the primarily weight. and 
bulk cargo originating in the Philippines (J. A. 26). In 
allocating space as between Japanese and Philippine cargo, 
the higher rated Japanese cargo is given priority (J. A. 26). 

The statistical evidence adduced before the Board summar- 
ized in the tables in the Board Report (J. A. 27) shows that 
in 1950, 1951, and 1952, respectively, petitioner made only 13 
percent, 11 percent, and 10 percent of the sailings, but carried 

*Lykes Bros. S. 8. Co. serves U: 8. Gulf ports only; from 1940 to the close 


States Marine Line’s vessels returned to the 
President Lines operates from Japan 
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34 percent-30 percent, and 26 percent.of.all the cargo moving 
in the trade. NS 

The trade is overtonnaged. Total sailings have risen sharply 
postwar (J. A. 27). American-flag lines, including Isbrandt- 
sen, but excluding American President Lines and Lykes (see 
footnote 3, supra), carried 53 percent of the total liner cargo m 
the trade in 1950, 46 percent in 1951, 34 percent in 1952, and 
21 percent in the first six months of 1953.. The Japanese lines, 
which began to reenter the trade in 1951, have carried an in- 
creasing share of the traffic: (J..A. 27-28). 

The vessels of. the Conference, and, toa lesser extent, 
Isbrandtsen, had substantial free space after completion of 
loading in Japan (J. A. 28)- 

- Between 1947 and Murch 12, 1953, Isbrandtsen maintained 
its rates on most commodities, on the average, at a level ap- 
proximately 10 percent below the corresponding tariff rates by . 
the Conference, although individual rates on specific com- 
modities have at times varied by a greater or lesser percentage 
in relation to Conference rates. Conference increases in rates 
were promptly followed by Isbrandtsen increases, and. when, 
in November, 1952, the Conference announced a 10 percent 
reduction in rates, Isbrandtsen announced that its new rates 
would be 10 percent less than the Conference contract rates: 
(J. A. 29). 

Conference rates must, under the Conference agreement, be 
filed with the Federal Maritime Board where they are open to 
public inspection. Isbrandtsen was not required to file its 
inbound rates. Changes in Conference tariff rates must be 
voted by two-thirds of the members (J. A. 30). 

At a special meeting on March 9, 1953, the Conference dis- 
cussed steps which might be taken to meet petitioner’s com- 
petition, and considered granting a 20 percent discount on all 
tariff rate items to meet nonconference competition and to 
minimize rumored rebating among the member lines (J. A. 
30). At a special meeting on March 12, 1955, however, the 
Conference voted instead to open rates on ten of the major 
commodities moving in the trade‘ At various subsequent 
* By opening rates, conference members discontinue the collective firing ' 


of rates. Each member becomes free to fix its own rates independently of 
the other members. 
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times the Conference has voted to open rates on most of the 
commodities that move in substantial volume in the trade, 
with the exception of refrigerated cargo (J. A. 30). 

After March 12, 1953, the level of rates dropped, first, to 
about 80 percent, and later to about 30 percent to 40 percent 
of the pre-March 12 level. On 2 fairly large number of items, 
some lines have charged rates as low as $6.00-$6.50 per ton, 
while handling costs alone in this trade are approximately 
$8.50 per ton (J. A. 31). 

Isbrandtsen tried at first to keep on a competitive basis in 
the rate war until mid-May 1953, when it set minimum rates 
(J. A. 31). These minimum rates, first $15.00 and later 
$12.00 to the U. S. Atlantic Coast, adversely affected Isbrandt- 
sen’s competitive position in the trade. Effective on July 15, 
1953, petitioner set its rates at 50 percent of the pre-March 15 


- conference tariff level. Isbrandtsen has since the rate war 


carried little cargo in the trade (J. A. 31). 

Many Japanese shippers have requested the Conference to 
close rates and to end the rate war. The resultant instability 
has affected the smoth flow of commerce between Japan and the 
United States; has raised a threat that customs duties in the 
United States might be increased; has affected the value of 
inventories of Japanese goods in the United States; and has 
caused requests for postponement of shipments by f. 0. b.° 
buyers in the United States, since such buyers assume the risk 
of fluctuating freight rates. Resale prices of Japanese goods 
are often fixed by the importers as much as six months in 
advance of their arrival in the United States (J. A. 32). 

The shippers, testifying before the Board in this proceeding, 
generally supported the Conference proposal (J. A. 33). One 
shipper su a differential which would vary for different 
commodities, to be smaller for low-rated items than for higher 
ones. This witness commented that such a variable spread 
could not be feasible, and stated that the 914 percent spread 
was reasonable (J. A. 33-34, 62).° : 

“The Conference is subject to the regulatory jurisdiction of 
Japan as well as to that of the United States. The Japanese 


* Most commodities in this trade are sold on’an f. o. b. basis (J. A. 32). 
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Fair Trade Commission, which administers the Japanese 
Marine Transportation Law, has advised the Conference that 
it has allowed a 914 percent differential in other trades 
(J. A. 34). 

The 91% percent spread is reasonable. It is not coercive, 
- but will enable Isbrandtsen to compete with the Conference, 
and to retain 10 percent or more of all the cargo in the trade 
(J. A. 34-35). 

It is reasonable to anticipate a total cargo movement of 
500,000 revenue tons per year in this trade in view of the 
postwar traffic trend. Of this tonnage, the Conference, under 
dual rates, would carry about 90 percent or less of the total 
cargo and Isbrandtsen 10 percent or more, a substantial re- 
duction from its carriage in 1952, of 26 percent of the cargo in 
the trade (J. A. 34, 62), but more than it has carried under 
rate war conditions. In carrying 90 percent of the total liner 
cargo, the Conference will secure about 50,000 additional rev- 
enue tons above its expected carryings without dual rates. The 
use of the system, by increasing the members’ carryings, would 
result in a reduction in the average fixed unit costs of confer- 
ence vessels (J. A. 34-35, 62). 

By promising his patronage, the shipper enables the Con- 
ference lines to estimate the amount of.cargo available for 
carriage, and to plan vessel sailings and space in a more eco- 
nomical fashion. The system would aid those carriers in re- 
ducing unit costs of carriage, and thus, to improve their serv- 
ices to shippers (J. A. 35). 


STATUTES INVOLVED 


Pertinent provisions of the Shipping Act, 1916, as amended, 
46 U.S. C. 801 et seq., and of the Interstate Commerce Act, 
49 U.S.C. 1 et seq., are set forth in Appendix A. 


SUMMARY OF ARGUMENT 
I 
The fundamental question presented is whether the Board 
has authority to approve the dual rate system under section 


15-of the Shipping Act, 1916, where, after a proper hearing, - 
it finds that such system is reasonable and necessary to main- 
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tain stability of rates and service in @ particular trade. We 
submit that authority to approve said system is necessarily 
implied from the regulatory pattern contemplated by Con- 
gress and set forth in the Shipping Act; and that the system 
is not, per se, retaliation against a shipper by refusal or threat 
of refusal of available space accommodations,.or resort to other 
discriminating or unfair methods, as prohibited by section 14, 
nor is it per se, “unjustly discriminatory” in violation of sec- 
tions 15 and 17 or an “undue or unreasonable preference or 
advantage” outlawed in section 16. 

A. The conference system, subject to government control, 
is at the heart of the regulatory pattern set forth in the Ship- 
ping Act. Congress, in permitting the continued existence 
of conferences, recognized that they were the one controlling 
force effective in avoiding destructive rate wars and maintain- 
ing stability of service in foreign ocean commerce. The con- 
ferences must have some method of protecting themselves 
+n trades which are overtonnaged and in which an independent 
line is attracting substantial cargoes by undercutting by a 
fixed percentage the uniform conference rates. The dual rate 
system is the only method, other than a disruptive rate war, the 
conference can use to protect themselves. Authority to ap- 
prove the dual rate system is, therefore, necessarily implied 
from the regulatory system set forth in the Act. 

B. The dual rate system does not, per se, violate any section 
of the Shipping Act. Section 14 prohibits only those competi- 
tive practices which were condemned by the Alexander Com- 
mittee. The legislative history of the section makes it crystal 

. clear that the Committee held the dual rate system acceptable. 
It described the system and two others quite similar to it (de- 
ferred rebates and volume discounts) in unmistakably clear 
terms, and condemned the latter, while it described the former 
in terms free of any hint of disapproval. Most importantly, 
it expressly called attention to the vicé in each of the con- 
demned systems (deferred rebates, fighting ships, and volume 
discounts), and took:pains to point out that the stated vice did 
notinhere in the dual rate system. Unlike thedeferred rebate 
system, the Committee said, “the ordinagy contract system does 


— 


ee 
7 
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““<.not-place the shipper in the position of continual dependence” 


‘ 





9 


(infra, p. 18), and unlike the volume discount system, the dual 
rate system “[gives] the small shipper the same contract rates 
as the large shippers” (infra, p.16). Moreover, the legislative 
history is clear that, the retaliation condemned in section. 14, 
Third, is the refusal of space or services (nota part of dual rate 
systems). Every. reference to retaliation made by the Com-. 
mittee is coupled inseparably with exclusion of a blacklisted. 
shipper from space or necessary. services provided to other, 
shippers. The catch-all construction of section 14, Third, 
urged by the petitioner and Justice, would render the whole. 
of section-14, First, mere surplusage, for if the retaliation pro- 
hibited includes the dual rate system, it must, @ fortiorz, in every: 
case cover the deferred rebate. Indeed, it would render mean- 
ingless the careful distinction drawn by Congress between the. 
deferred rebate and any other system of discount. : 
The fact that an exclusive patronage system tied by dual rate- 
contracts existed and was used in the American trade long, 
before the Shipping Act was enacted, is fully documented by; 
the Alexander Report and the Report of the Royal Commission: 
on Shipping Rings (1909). . Indeed, the. Report of the: Royal 
Commission, which was well known to Congress, concluded that. 
if the deferred rebate system. were outlawed, the contract rate 
system would inevitably take its place. The great, concern. of; 
the Royal Commission was that the contract.rate system would, 
give preference to large shippers. It is, therefore, inconcelv-; 
able that Congress would outlaw the narrowly defined deferred; 
rebate system and the volume rate contract system in explicit 
terms and rely on a strained construction of section 14, Third,. 
to prohibit the dual rate system, which the Alexander Commit- 
tee described as offering equal treatment to all shippers. ; To, 
the contrary, the clear intent. of Congress was, that section 14 
not provide a bar to.Board approval ofthe dual rate system.,;» 
_.Nor is the Board barred from. approving the dual rate system: 
by sections 15, 16,.or 17 of the Act. tis not,seriously--con-, 
tended by.any of the parties to, this case that the system: per se; 
constitutes an’ “undue or.unreasonable. preference or, advan- 
tage” provided against in section 16. , The-contention. that the, 
system; per. se, is “unjystly, discriminatory”, within the mean-. 
ing of.sections 15.and.17, is completely, implausible. ;; Section 15: 
r pare ee et “s poopie | Sia * : x 
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tain stability of rates and service in & particular trade. We 
submit that authority to approve said system is necessarily 
implied from the regulatory pattern contemplated by Con- 
gress and set forth in the Shipping Act; and that the system 
is not, per se, retaliation against a shipper by refusal or threat 
of refusal of available space accormmodations, or resort to other 
discriminating or unfair methods, as prohibited by section 14, 
nor is it per se, “unjustly discriminatory” in violation of sec- 
tions 15 and 17 or an “undue or unreasonable preference or 
advantage” outlawed in section 16. : 

A. The conference system, subject to government control, 
is at the heart of the regulatory pattern set forth in the Ship- 
ping Act. Congress, in permitting the continued existence 
of conferences, recognized that they were the one controlling 
force effective in avoiding destructive rate wars and maintain- 
ing stability of service in foreign ocean commerce. The con- 
ferences must have some method of protecting themselves 
in trades which are overtonnaged and in which an independent 
line is attracting substantial cargoes by undercutting by @ 
fixed percentage the uniform conference rates. The dual rate 
system is the only method, other than a disruptive rate war, the 
conference can use to protect themselves. Authority to ap- 
prove the dual rate system is, therefore, necessarily implied 
from the regulatory system set forth in the Act. 

B. The dual rate system does not, per se, violate any section 
of the Shipping Act. Section 14 prohibits only those competi- 
tive practices which were condemned by the Alexander Com- 
mittee. The legislative history of the section makes it crystal 

. clear that the Committee held the dual rate system acceptable. 

It described the system and two others quite similar to it (de- 
ferred rebates and volume discounts) in unmistakably clear 
terms, and condemned the latter, while it described the former 

in terms free of any hint of disapproval. Most importantly, 

it expressly called attention to the vicé in each of the con- 
demned systems (deferred rebates, fighting ships, and volume 
discounts), and took pains to point out that the stated vice did 
not inhere in the dual rate system. Unlike the.deferred rebate 

+ system, the Committee said, “the ordinagy contract system does 
2. pot:place the shipper in the position of continual dependence” 
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(infra, p. 18), and unlike the volume discount system, the dual 
rate system “[gives] the small shipper the same contract rates — 
as the large shippers” (infra, p.16). Moreover, the legislative 
history is clear that the retaliation condemned in section 14, 
Third, is the refusal of space or services (not a part of dual rate 
systems). Every reference to retaliation made by the Com- 
mittee is coupled inseparably with exclusion of a blacklisted. 
shipper from space or necessary services provided to other 
shippers. The catch-all construction of section 14, Third, 
urged by the petitioner and Justice, would render the whole 
of section 14, First, mere surplusage, for if the retaliation pro- 
hibited includes the dual rate system, it must, @ fortiori, in every 
case cover the deferred rebate. Indeed, it would render mean- 
ingless the careful distinction drawn by Congress between the 
deferred rebate and any other system of discount. 

The fact that an exclusive patronage system tied by dual rate. 
contracts existed and was used in the American trade long 
before the Shipping Act was enacted, is fully documented by 
the Alexander Report and the Report of the Royal Commission 
on Shipping Rings (1909). Indeed, the Report of the Royal. 
Commission, which was well known to Congress, concluded that 
if the deferred rebate system were outlawed, the contract rate 
system would inevitably take its place. The great concern of, 
the Royal Commission was that the contract.rate system would 
give preference to large shippers. It is, therefore, inconceiv- 
able that Congress would outlaw the narrowly defined deferred 
rebate system and the volume rate contract system in explicit 
terms and rely on a strained construction of section 14, Third,. 
to prohibit the dual rate system, which the Alexander Commit- - 
tee described as offering equal treatment to all shippers. To. 
the contrary, the clear intent of Congress was. that section 14 
not provide a bar.to Board approval ofthe dual rate system. 

Nor is the Board barred from approving the dual rate system. 
by sections 15, 16,.or 17 of the Act. It is not, seriously.con-, 
tended by any of the parties to this case that the system per se. 
constitutes an “undue or,.unreasonable preference or advan- 
tage” provided against in section 16. The contention that, the 
system, per se, is “unjustly, discriminatory” within the mean- 
ing of-sections 15 and 17, is completely: implausible,; Section 15: 
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. plainly permits the Board to approve agreements which, among 
other tests, it finds not to be unjustly discriminatory. And sec- 
tion 17 prohibits only those rates found by the Board to be 
unjustly discriminatory. The petitioner argues that every 
rate difference for cargo carried on the same vessel between 
the same termini must be considered an unjust discrimination 
within the meaning of the Shipping Act because, it argues, 
section 17 has the same meaning as section 2 of the Interstate 
Commerce Act; and under the latter section competitive con- 
siderations may not in any case justify differences in rates. 
Each of these mutually dependent premises is false, but even if 
true, the conclusion would nevertheless be false. 
- Section 2 of the Interstate Commerce Act (referred to as 
the equality clause), unlike section 17 of the Shipping Act, 
specifies the practices which constitute unjust discrimination 
within that Act and are therefore prohibited. An equality 
clause, almost exactly the same as the one in the Interstate 
Commerce Act, was included in a number of the preliminary 
bills from which the Shipping Act evolved, but was deleted 
from the Act because it was unsuited to the needs of ocean 
foreign commerce and was not necessary to prevent injustice. 
‘As to the second premise, Supreme Court decisions hold 
that in certain cases competitive considerations may justify 
rate differences even where cargo is carried between the same 
termini in the same direction. The classic case is Eastern 
Central Motor Carriers v. United States, infra, where the Su- 
preme Court held that a motor carrier could charge different 
rates for the same service, even though the difference was not 
based on the cost of providing the service, where the rate dis- 
-  erimination was necessary to meet the competition of railroads. 
More than in domestic commerce, competitive considera- 
tions may, in proper cases, justify prima. facie rate discrimina- 
tions in ocean foreign commerce because of four important 
disruptive factors. These are (1) the huge disparities in capi- 
tal and operating costs between vessels under different flags, 
which factor consistently operates to the drastic disadvantage 
of American-flag vessels; (2) the lack of governmental author- 
ity to fix minimum rates; (3) the complete freedom of entry 
into competition on any foreign trade route; and (4) the fact 
that there is little difference in the operating cost of a vessel 
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sailing with a capacity cargo and one going out half full. - ‘As 
long as these factors exist in ocean foreign commerce, the in- 
dustry is in a perpetually volatile state and the Board must 
have the power to authorize a dual rate system where it finds’ 
said system necessary to afford stability of service to shippers. 
The Court decisions uphold such authority in the Board. 
In the Swayne & Hoyt case, infra, the District Court upheld 
the decision of the Secretary of Commerce prohibiting the use. 
of the dual rate system in the intercoastal trade. The District 
Court’s decision was based on its ruling that the system was 
illegal per se. On review, the Supreme Court affirmed the 
ultimate conclusion of the District Court, but did so on the 
theory that the system was not illegal, per se, but was illegal 
because the Secretary of Commerce had found it “unjustly dis- 
criminatory” in the particular case. The Supreme Court, in 
Swayne & Hoyt, set forth standards for determining the legality 
of any particular dual rate system which have been strictly 
adhered to by the Board in every subsequent case, including 
the one at bar. 
: II 


That courts will not substitute their judgment for that of 
an administrative agency, and that the findings of such agencies 
are entitled to great weight, are so well settled as to need no 
elaboration here. The classic cases on this point in the ship- 
ping field are Swayne & Hoyt v. United States, infra, at-p. 304, 
and U. §. Navigation Co. v. Cunard, infra, at p. 485. In the 
imstant case the Board, after finding facts adduced from @ 
proper hearing, which facts are in effect stipulated, weighed 
the benefits and necessity of the institution of the dual rate 
system in the trade against the detriments of the system, 1. e., 
the prima facie discrimination against nonsigning shippers and 
the increased tendency toward monopoly, and concluded. that 
the benefits far outweighed the detriments. In so doing the 
Board followed the doctrine set forth by the Supreme Court. in 
the Swayne & Hoyt case. _ Pecan tte eee Ss pes 


' crs 


The last three issues defined in the Pre-Hearing Stipulatio: 
require only passing mention. They have been given only token 
discussion by the petitioner and completely ignored by Justice. 

383218—S6-—8 
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A. Without exception the courts have held that questions 
as to the legality of the dual rate system are to be determined 
by. the Board. within the standards fixed in the Shipping Act 
and not by the courts under the antitrust laws. U.S. Naviga- 
tion Co. v. Cunard, infra; Far East Conference v. United States,. 
infra. 

_ B. The Board’s approval applies to.a clearly defined agree- 
ment and is in this respect in conformity with section 15. The 
institution of the dual rate system, the fixing of a uniform 
differential, and the terms of the proposed shipper contract con- 
stitute a whole unit of Conference action, which can be tested 
for legality under section 15 independently of the legion of 
individual rates in the conference tariff. 

_ G. Section.15 is not an unconstitutional provision. The 
legislative policy set forth therein is guarded by congressional 
standards which clearly fix the outer limits of agency discre- 
tion and the section, therefore, cannot be considered an abdica- 
tion of legislative power within the doctrine of the Schechter 
case, infra. Nor does section 15 offend against the “due proc- 
ess” clause. The Frost case, infra, relied on by petitioner holds 
that no state may, by sanction of withholding the privilege of 
opetating for-hire trucks over the highways, force a contract 
or private carrier to become a common carrier or go out of busi- 
ness, and is completely inapplicable here. In the instant case, 
petitioner can continue to operate as an independent, as other 
carriers in other trades have done, or join the conference. 


ARGUMENT 


EL. The dual rate system is not illegal per se; the Board has 
authority to approve the system 
A. Authority to approve the dual rate system is necessarily implied from 
the regulatory pattern contemplated by Congress and set forth in the 
‘ Shipping Act, 1916. It is needed as a defense against rate-cutting com- 
Phe‘ Shippimg Act, 1916, 46 U.S.C. 801, provides a statutory 
scheme especially designed to regulate an industry recognized 
to be unique, in its international character, in its mobility and 


. 
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in its nonsusceptibility to direct control by a single national 
government.° 

Prior to the enactment of the Shipping Act, 1916, there had 
been a period of rate wars in certain overtonnaged trades” 
followed by a period of war in which a seller’s market prevailed 
and during which ocean carriers individually or in combination 
drastically overcharged and otherwise abused shippers. The 
Alexander Committee Report upon which the legislation was 
based strongly emphasized the evils resulting from uncon- 
trolled competition on the one extreme and unregulated carrier 
combinations on the other ® and stressed the absolute necessity 
to the American shipper of stability of rates, and service.” 
One of the most important objectives of the 1916 Act was the 
establishment of a regulatory system which would prevent the 
evils of uncontrolled competition to the extent possible within 
the limited national control over ocean foreign commerce. 


*H. R. 10500, 64th Cong., 1st Sess., proposed a direct system of regula- 
tion whereby conferences were not specifically recognized and a board was 
to be established having power “ * * * to determine and prescribe just and 
reasonable rates or charges to be demanded or collected for the transporta- 
tion of passengers * * *,” and to issue licenses without which vessels could 
not engage in the foreign trade of the United States. Pages 516.to 521 of 
the Hearings on the bill contain the testimony explaining the impracticability 
of such a system of regulation and suggesting that the regulatory provisions 
in H. R. 450, 63d Cong., 1st Sess., be substituted for the regulatory system 
in H. R. 10500. The two bills were later combined to form H. R. 14837, 
64th Cong., Ist Sess. See also H. R. Doc. 805, 63d Cong., 2d Sess. (1914), 
Vol. 4, pp.. 309-311, 420-421. 

TE. R. Doc. 805, 68d Cong., 2d Sess. (1914), Vol. 4, p. 305, note 1. This 
document is hereafter referred to as the Alexander Report. 

* FH. R. Rep. No. 659, 64th Cong., Ist Sess. (1915), p. 43: “Since the ist of 
August, 1914, when the war in Europe began ocean freight rates have in- 
creased enormously—in some cases as much as 1,000 percent. This is true, 
not only in our trade with Europe, but in our trade with South America 
and the Far East, Australia, and South Africa.” 

*4 Alexander Report, 416-418: “* * * to restore open and cut-throat com- 
petition among the lines serving the United States would place American 
exporters at a disadvantage in many markets as compared with their foreign 
competitors * * *. To permit such agreements without government super- 
vision would mean giving the parties thereto unrestricted right of ac- 
tion: * * *, -The Committee believes that the disadvantages and abuses con- 
nected with steamship agreements and conferences as now conducted are in- 
herent, and can only be eliminated by effective government control * * *.” 
..™ Ibid, p.. 288, “Moreover, ‘as. has been repeatedly pointed out in this 
volume, shippers require, above al else, a@ regular service * * *.” [Em- 
phasis supplied throughout this brief, unless otherwise indicated.] 
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Congress rejected as impractical in the field of ocean foreign 
commerce the devices of carrier licensing and direct rate regu- 
lation? Instead, the Alexander Committee found that the 
conference system was the one controlling force which was at 
all effective in inhibiting destructive rate wars” Congress, 
by section 15 of the Act, enabled the continuation of con- 
ferences in our foreign commerce and provided for their, regu- 
lation. By reason of the impracticability of the regulatory 
techniques of carrier licensing and direct rate regulation, the 
function of the conference, as regulated by the. agency, is of 
paramount importance in the regulatory scheme. 

Rate wars and other harmful competitive practices are most 
likely to occur when a particular trade is overtonnaged. In 
times of overtonnaging, conferences, if they are able to adhere 
to their uniform rates despite non-conference competition, can 
prevent the outbreak of a rate war. In such overtonnaged 
trades the impact of independent rate-cutting competition can 
be most. severe upon the conference. By parasitically under- 
cutting the rates adhered to by members of the conference, the 
independent can divert substantial quantities of traffic away 


% See footnote 6. 

H. R. 14987, 64th Cong., 1st Sess., provided for power to fix maximitm 
rates. The hearings on H. R. 14337 contain many statements attacking 
the rate regulation provision as impractical. At the suggestion of members 
of the Chamber of Commerce of Ni York who testified at the hearings, the 
: and 
to prescribe “just and 

=4 Alexander Report, 
contain the following statement: 

wthese advantages, the Committee believes, can be secured only by per- 
mitting the several lines in any given trade to cooperate through some form 

arrangements under Government supervision and con- 
that open competition cannot be 
agreements terminated. 


ented by legislation, and & mo ally as € 
and it is believed more 90, than can exist by'virthe of an agreement.” 
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from the member lines, can fill its vessels to a much. greater. 
degree, and can thereby comparatively reduce its carrying cost: 
per ton. It is, therefore, the uniformity of the conference’s 
rate which is the factor that enables the independent to operate 
profitably despite its lower rates.” In such a situation, some 
restraint upon the independent’s competition becomes essen- 
tial if a rate war is to be avoided and the stability of rates and 
service vital to the shippers is to survive. 

The dual rate system is a defensive method expressly recog- 
nized by the Alexander Committee,“ enabling the maintenance 
of stability of rates and service in the trade. 

B. An approved dual rate system does not contravene any section of the 
Shipping Act 

These basic tenets are indisputable: Congress was cognizant 
of the existence of the contract rate system and sanctioned it 
when it passed the Act and did not prohibit its use, although 
it specifically prohibited other practices; one of the functions 
of the Board is to determine whether or not such a system is 
unjustly discriminatory or unfair in the particular case; 8 and 


authority to approve said system in appropriate cases is neces- 
sary for the successful regulation of the ocean-borne foreign 
commerce of the United States. 


1. The dual rate system does not per se violate Section 14. The Alexander 
Committee endorsed its use 


Petitioner and Justice** contend that section 14, Third, 
which prohibits “retaliation,” renders any dual rate system 


*% Once the conference rate structure breaks down, the independent is in 

the same competitive position as the other carriers and low operating costs 
become the main index of ability to survive. It is recognized that American- 
flag vessels have exceedingly high operating costs. 
' * For substantially the same reasons that convinced the Alexander Com- 
mittee of the need for dual rates, the British Royal Commission on Shipping 
Rings [conferences] concluded that deferred rebates were necessary for the 
preservation of stability in the British trades. Report of the Royal Com- 
mission on Shipping Rings, London, 1909. Deferred rebates are legally 
used in the British trades today. . 

% When not supported by convincing evidence of its necessity, 2 proposal 
to institute dual rates will be found unreasonable and will be disapproved. 
The Board has recently disapproved such a proposed system in another 
trade. Docket 748, Trans-Pacific Freight Conference of Japan, 4 F. M. B. 
* _ (decided December 19, 1955). 

The’ Departments of Jnstice and Agriculture filed a joint brief. For 
brevity they are referred to as “Justice.” 


Vv 
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per se unlawful. This contention is wholly invalidated by 

analysis of the legislative history of the section. 

In its “Summary of Conferences and Agreements,” the Alex- 
ander Report describes certain practices then used by confer- 
ences for the purpose of “Meeting the competition of lines out- 
side the conference.” (Vol. 4, at pp. 287-293.) Petitioner 
argues that the Committee intended to outlaw all such prac- 
tices. (Br., p- 17.) This is clearly not so, for the Commit- 
tee was chiefly concerned with complaints relating, inter alia, 
to “the unfairness of certain methods—such as fighting ships, 
deferred rebates, and threats to refuse shipping accommoda- 
tions—used by some conference lines to meet the competition 
of nonconference lines.” (4 Alexander Report 417.) The 
Committee condemned only “certain,” and not all, of the prac- 
tices of conferences in “meeting the competition of lines out- 
side of the conference.” | 

The first two practices so described were deferred rebates 
and fighting ships. These were strongly condemned by the 
Committee. The third practice described was (p. 290) : 

| “3 Contracts with shippers which may be classified 
as: 

“(a) Joint contracts made by the conference as @ 
whole-—Such contracts are made for the account of all 
the lines in the agreement, each carrying its proportion 
of the contract freight as tendered from time to time. 
The contracting lines agree to furnish steamers at regu- 
lar intervals and the shipper agrees to confitte all ship- 
ments to conference steamers, and to announce the 
quantity of cargo to be shipped in ample time to allow 
for the proper supply of tonnage. The rates on such 
contracts are less than those specified in the regular 
tariff, but the lines generally pursue a policy of giving 
the small shipper the same contract rates as the large 
shippers, i. €., are willing at all times to contract with all 
shippers on the same terms.” ™ 

* Also included under the classification of “contracts with shippers” are 
“(b). Contracts made by the individual members of the conference,” which 
described a contract rate agreement between a single carrier and a shipper, 
and “(c) Contracts with large shippers either for all their freight or for 
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This paragraph precisely describes the dual rate system or | 
contract rate system such as was here approved by the Board; 
and unlike the Committee’s description of deferred rebates and | 
fighting ships, this description is entirely free of any condemna- | 
tory coloration. 

Subsequently, when section 14 was enacted, Congress carried 
over into the statute an exact definition of “deferred rebate” 
and “fighting ship,” condemned by the Committee, and made 
them each a separate violation. Had Congress intended the 
same result with respect to the contract rate system, it could 
easily have described this method also and expressly prohibited 
it. But the dual rate system was not so prohibited, nor was 
any such prohibition intended, even implicitly, in section 14, 
Third. 

This conclusion is compelled by an analysis of the Com- 
mittee’s discussion of the methods used by conferences in meet- 
ing non-conference competition. 

In describing deferred rebates, the Alexander Report, at 
Vol. 4, p. 287, states: 

“Since the time of payment ofthe rebate follows the 
period for which it is computed, the shipper, if he desires 
to obtain the rebate, is under constant obligations to the 
conference lines, and is prevented from patronizing any 
other service since that act would mean the forfeiture of 
all accumulated rebates.” 

The Report, at Vol. 4, p. 307, points out “That deferred re- 
bate systems are objectionable and should be prohibited for 
the following reasons: 

“(1) By deferring the payment of the rebate until 
three or six months following the period to which the 


certain important articles forming the main basis in a given trade, at lower 
rates than those charged on similar goods, if shipped in small quantities.” 
4 Alexander Report 290-2. Certain aspects of “(c)” were prohibited subse- 
quently in section 14, Fourth, as enacted, because they operated to discrimi- 
nate between large shippers and smaller shippers who were unable to prom- 
ise a sufficient volume of cargo. 

_ The fourth and last method of “Meeting the competition of lines outside of 
the conference” consisted of preferential agreements between domestic 
railroads and ocean lines with.respect to use of docks, furnishing of freight, 
etec., p. 292. The Committee recommended policing of. such railroad activity 
by the I. C. C., pp. 423-4, and accordingly no legislation on this ‘subject 
matter was embodied in the Shipping Act. 
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rebate applies ship owners effectively tie the mechants to 

a group of lines for successive periods. In this conection 
 4t is argued that the ordinary contract system does not 
place the shipper in the position of continual dependence 
| that results from the deferred rebate system.” 

The feature of the deferred rebate system which outraged the 

Committee was its placing of shippers in continual dependence. 
Section 14, First, was so phrased as to make absolute the pro- 
hibition against this feature. It 2s most significant that the 
Committee here took pains to distinguish this condemned sys- 
tem from the “ordinary contract system,” which “does not place 
the shippers in the position of continual dependence.” * See, 
Swayne & Hoyt v. U- S., 300 U.S. 297, 307, n. 3 (1937). It 
should be noted that the shipper contract here presented per- 
mits the shipper to withdraw on three months’ notice. 
_ A similarly vital distinction was made when the Committee 
turned its attention to the volume discount contract, later 
prohibited by section 14, Fourth. These were described as 
“eontracts with large shippers either for all their freight or for 
certain important articles forming the main basis in a given 
trade, at lower rates than those charged on similar goods, if 
shipped in small quantities.” The vice of these contracts lay 
in the fact that they were available only to large shippers, and 
the lower rate would attach to all-shipments, large or small, 
made by such shippers. Thus, even a small shipment would 
move ata lower rate than a similar shipment by another shipper 
‘unable to offer a volume movement. 4 Alexander Report, 
186-7, 219-221, 291-2. 

It was this feature of the volume discount system—tts un- 
availability to small shippers—that offended the Committee 
and led to its outlawry. But the “ordinary contract system” — 
the dual rate system—was correctly described by the Commit- 
tee as “giving the small shipper the same contract rates as the 
large shippers.” 4 Alexander Report 290. 

. Justice, in consternation over this clear contrast between the two systems 
answers that “the ordinary contract system” in the quotation is not the 
‘dual rate system, as the matter was not then in existence. This false prem- 
ise is completely exploded by its description in the Alexander Report 
(above,p. 16). See also below, pp. 22-25. . 





19 


It is therefore beyond doubt that the ‘Committee held the 
dual rate system acceptable. It described 'the system, and two 
others quite similar to it (deferred rebates and volume dis- 
counts) in unmistakably clear terms, and condemned the latter, 
while its description of the former is free of any hint of disap- 
proval. Most importantly, it expressly called attention'to the 
vice in each of the condemned systems, and took pains to point 
out that those vices did not inhere in the dual rate system: 
Unlike the deferred rebate system, said the Committee, “the 
ordinary contract system does not place the shipper in the posi- 
tion of continual dependence that results from the deferred 
rebate system”; and unlike the volume discount system, the 
dual rate system “[gives] the small shipper the same contract 
rates as the large shippers.” a 

The clear intent of the Committee to distinguish the dual 
rate system from the two somewhat similar systems which were 
condemned compels the conclusion that the system was not to 
be prohibited by the new law. This conclusion is buttressed, 
if indeed any further support is needed, by the legislative 
background of the prohibition against retaliation. 


° When the Committee dealt with “retaliation,” outlawed in 
section 14, Third, it commented, 4 Alexander Report 288, as 
follows: ' 


“Moreover, as has been repeatedly pointed out in this 
volume, shippers require, above all else, a regular serv- 
ice, and in this connection the testimony shows that by 
patronizing an outside line the shipper would not only 
forfeit his rebates but could be penalized by being denied 
accommodations for future shipments even at the full 
rates of freight. Such retaliation would leave the 
shipper unprotected since an independent line is not 

; large enough to supply him with tonnage at all times.” 

It is obvious that the retaliation with which the Committee 
was concerned was the forfeiture of accrued rebates and the 
blacklisting by denial of space for future shipments even at the 
unrebated rate. The former evil could be, and was cured by 
the prohibition of deferred rebates. That left unremedied the 
residual evil, described by the Committee variously as depriva- 
tion “of regular service’ (which “shippers require, ‘above all 
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else”), as denial of accommodations, and as being “unprotected” 
by having to rely only on such independent tonnage as may be 
available? This description of retaliation is a precise sum- 
mary of the situation of a coffee importer who was denied 
space because he had ‘“Sneurred the displeasure of the confer- 
ence lines.” Vol. 4, pp. 166-8. This importer was blacklisted 
and denied accommodations on conference ships. The Com- 
mittee’s chief objective plainly was to prohibit practices where- 
by shipments would be excluded from carriage. Under duat 
rates no shipments are excluded. | 

Finally, when it came to the making of its recommendations, 
the Committee adverted to, “A considerable number of com- 
plaints were also filed with the Committee objecting to * * * 
the unfairness of certain methods—such as fighting ships, de- 
ferred rebates, and threats to refuse shipping accommoda- 
tions—used by some conference lines to meet the competition 
of nonconference lines.’ 4 Alexander Report 417. These 
methods were the ones condemned in section 14, Second, First, 
and Third, respectively. 

The broadening phrase “other discriminating or unfair meth- 
ods,” in section 14, Third, must be read in the light of what 
the Committee had in mind. Unquestionably, the only method 
of retaliation specified in the Alexander Report was the refusal 
of space, which practice was repeatedly denounced as retalia- 
tion. The Committee gave as its final recommendation that 
“s1] carriers should be prohibited from retaliating against any 
shipper by refusing space accommodations when such are avail- 
able, or by resorting to other unfair methods of discrimination 
* ** 4 Alexander Report 421. Like the other recommen- 
dations of the Committee, this one was phrased generally, and 
not in the precise language which would be used in drafting 
the actual legislation. Itis clear that the Committee was con- 


® Wherever the Committee mentioned retaliation, it did so in terms that 
made it plain that they had in mind the concept of exclusion : 

«“e * * it was frequently suggested that the lines should be compelled to 
accept cargo from all shippers when offered with due regard to the proper 
loading of the vessel and the tonnage available, and should be prohibited 
from refusing accommodations to any shipper by way of retaliation because 
he may have shipped by an independent line, or may have filed a complaint 
charging unfair treatment, or for other unjust reasons.” 4 Alexander 
Report 313. 





21 


cerned about unfair discriminations, servitig to exclude ship- 
pers from full service. The legislative history is wholly silent 
on the reasons, if any, for the phrasing which ultimately ap- 
peared in the statute; but there is no evidence of any intention 
to apply the section to any discrimination, however small. It 
is safe to infer only that the language was meant to preclude 
retaliation by such discriminations in types of services offered 
to shippers as the proposed board would find comparable to 
the denial of space for future shipments at even the full rate. 
Thus, retaliation by denial of space or by denial of necessary 
services *° offered to other shippers would be condemned. 

The Committee’s concept of retaliation, and that enacted in 
section 14, Third, therefore, does not bear upon the dual rate 
system. Under the dual rate system there is never a denial of 
space or services; instead, the same space and services open to 
contract shippers are made available to the nonsignatory ship- 
per at the full rate and, if he sees fit to sign, he may at any time 
do so and secure space at the contract rate. 

The argument made by Justice (Br., p. 15) that the anti- 
retaliation provision in section 14, Third, was intended as a 
catch-all section prohibiting the contract rate system is un- 
tenable. As previously stated, each portion of section 14 care- 
fully specifies the practice it outlaws. If the term “retaliate” 
were to be given so inclusive a construction as to cover the dual 
rate system, it must, a fortiori, in every case cover the deferred 
rebate. Such a construction would make the whole of section 
14, First, nothing but surplusage. Indeed, it would render 
meaningless the careful distinction drawn by the Committee 
between the “deferred rebate” as defined and any other system 
of discount. 


»The Committee also had before it, for example, the case of a shipper 
who was denied lighterage service because it had patronized a nonconference 
line. The lighterage facilities were controlled by a conference member. 
1 Alexander Report 125. 

= Dr. Emory B. Johnson, who assisted the Committee in drafting the Act, 
testified that : 

“The theory in accordance with which the bill has been framed is that the 
law for the regulation of carriers by water shall state with precision what is 
required of carriers as regards their agreements, rates, and practices * * *.” 
Hearings on H. R. 14337, 64th Cong., 1st Sess., p. 15. Bs 
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_ Thus, the fact that the Committee specifically adverted to 
the contract system but did not condemn it, coupled with the 
foregoing legislative history showing what they did condemn, 
is fatal to petitioner's argument. Petitioner is forced into rest- 
ing its entire argument on the absurd claim that the Committee 
did not consider the dual rate system as it was not in existence 
when the Alexander Committee made its Report. Petitioner 
states, with emphasis: “That the present system was not spe- 
cifically referred to in the Act as a proscribed practice is at- 
tributable only to the fact that zt was not then in use” (Br., 
p. 18) Instead, argues petitioner, it “was first used in the 
North Atlantic trade in 1922 but only for one item of cargo” 
(Br., p. 19) These assertions are not only unsupported by 
any evidence, they are belied by specific description by the 
Committee of the contract system as a method of “meeting the 
competition of lines outside the conference”. 4 Alexander Re- 
port 290, quoted above, page 16. 

In fact, the Alexander Report, in a number of other places, 
directly refers to and describes dual rate systems in use at that 
time: 

“There are only a few joint contracts with shippers 
in this trade [from New York to the River Plate, 
South America], all the testimony being to the effect 
that it is the general practice for each line to make 
its own contracts and to assume sole liability for the 
fulfillment of the same. 


* * * * * 


_ “The policy of having each line in the conference 
make its own contracts, instead of having joint con-. 
tracts, was adopted to avoid the disadvantages of a 
divided responsibility * * *. Mr. Halm, however, 


_ *Gimilarly, the Justice brief argues that the dual rate system was un- 
known to the Committee, the effectiveness of the deferred rebate system 


‘more widely used in the inbound trades, the lines being of the opinion 
generally that it might be unlawful under the anti-trust laws of the United 
‘States, in the former instance, but outside of such’ jurisdiction in the latter. 
4 Alezander Report, pp. 288-9. Dont 

* Petitioner cites for this assertion Ez Parte 5 Rate Investigation, but no 
such statement can be found anywhere in the official record of that pro- 
ceeding. 
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testified that while there is nothing in the contracts of 
his line that implies liberty on.the part of the merchant 
to ship by any of the other- lines, as a matter of fact 
each. contractor is allowed to ship by any of the other 
conference lines working in harmony with the Houston 
Line + @ +. ; «} 

“ AN] of the witnesses before the Committee represent- 
ing the Argentine lines testified that small shippers, if 
willing to contract, are offered the same rates as the 
big shippers and are allowed to enter into contracts with 
the lines on identically the same terms * * *. Fur- 
thermore, in case large shippers have entered into con- 
tracts at rates below the regular tariff, small shippers 
are allowed to contract subsequently at the same rates 
for the balance of the year, it being the desire of the 
line to have all the contracts expire at the same 
time * * *. In fact, the representatives of the lines 
have been a unit in testifying that they are anxious and 
always ready to make contracts with as many shippers 
as possible.” 4 Alexander Report 172-4. 


Other systems not unlike this one are described, by the Com- 
mittee, in the trades from New York to the Far East, 4 Alex- 
ander Report 116, and from New York to Brazil, 4 Alexander 
Report 160. y s 
_ The existence of the dual rate system is confirmed by the 
Report of the Royal Commission on Shipping Rings, London, 
1909, which, like the later Alexander Committee, was respon- 
sible for. recommendations to the legislature. That Report, 
at Volume 1, page 50, commented on the contract system as 
follows:- - - he RE a 
“In certain trades and with regard to certain com- 
. modities the support of. shippers has been obtained by 

a system of contracts. The only advantage,.urged on 
behalf of this system, an advantage probably greater 
in theory than in practice, is that the contract is termi- 
nable at a certain date and the shipper is left, free to 
make new arrangements without any such loss as is 
involved in the case ofa rebate. On the other hand 
it is open to'certain objections. In the. first place, to 
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- form an effective tie the contract must be for a long 
period. Secondly, as an alternative to the system of 
deferred rebates, the contract system does not appear to 
- be uniformly applicable to all shippers in a large and 
general trade. In those trades in which it is used, 
it is generally confined to one particular commodity, 
| and in every case the shippers are comparatively few 
=n number and well known. There is therefore no dif- 
ficulty in finding them, and, when their support has 
been secured by contract, the shipowners have thereby 
obtained a guarantee of the bulk of the trade. In a 
large general trade, on the other hand, the shippers are 
many in number, and they vary from. year to year and 
from month tomonth. A system of contracts therefore, 
in a trade of this character, would probably take the 
form of the system which existed before the introduction 
of the rebate system. The shipowners, that is to say, 
would make contracts at low rates of freight with the 
large merchants who were known to them, and the small 
and casual shipper would have to pay @ higher rate. 


That is in fact the system which now [1909] exists in 
the export trade of the United States.” 
The Royal Commission concluded that (Volume 1, p. 50): 


“Qur opinion of the whole matter may be summarized 
as follows: 

“1 The advantages conferred by the Shipping Con- 
ferences are substantially dependent upon the system 
of deferred rebates, or some system equally as effective 
asa ‘tie’ upon the shippers and equally uniform. in opera- 
tion. 

“2. If the rebate system. were abolished, shipowners 
would endeavor to secure the custom of shippers by 
making contracts with them covering long periods. 

“g_ The contract system would in large general trades 
lead to the making of preferential contracts with large 
shippers at the expense of small shippers.” 


and that (Volume 1, p. 82): 


. “These advantages [the advantages of the confer- 
ence system] in the degree in which they now exist, 
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appear to us to be dependent upon the system of de- 
ferred rebates or some tie equally effective and capable 
of uniform application.” 


The Report of the Royal Commission was known to the 
Alexander Committee, and was the source of “much infor- 
mation.” 4 Alexander Report 4. The Alexander Committee 
was aware of the Royal Commission’s conclusion that a con- 
tract system would replace the deferred rebate system if the 
latter were outlawed, and it took pains to insure that such 
contract system would be made available to all shippers by 
outlawing unfair volume requirements. The Committee must 
therefore have deemed lawful a system where the carriers are 
“willing at all times to contract with all shippers on the same 
terms,” i. e., the dual rate system. 

The argument that, because the word “discriminating” is not 
qualified by some such term as “unjustly,” any discrimination, 
even if justifiable, constitutes “resort to other discriminating 
or unfair methods” is equally implausible. As we have shown 
in the legislative history of section 14, Third, that section was 
aimed at the prohibition of practices which would deprive 
shippers of space or of needed services. These are the “dis- 
criminating or unfair methods” prohibited by the statute. The 
qualifying word “unjustly” isimplied. The courts hold, indeed, 
that the word “discrimination,” when used in a statute with- 
out any qualifying adjective, means unjust discrimination. As 
stated in United States v. Wells Fargo Express Co., 161 F. 606, 
610 (C. C. N. D. Ill. 1908), “It is difficult to conceive of the 
terms ‘discrimination,’ ‘prejudice,’ or ‘disadvantage’ as not 
associated with what is unjust, unreasonable, and undue.” 
See also Platt v. Le Cocq, 150 F. 391, 397 (C. C. D.S. D. 1906), 
where the Court construed the unmodified words “prejudice 
and disadvantage” used in a South Dakota transportation 
statute to mean “unreasonable prejudice or disadvantage.” 

To summarize our argument under this part, sectién 14, de- 
signed to prohibit some, but not all, competitive methods, was 


* Although the case did not turn on this point, the United States argued, 
on appeal, in American Eapress Co. V. United States, 212 U. 8, 522 €1909) 
that the lower court’s concept that the unmodified term “discrimination” 
means “unjust dis¢rimination” should be overruled. The Supreme Court, 
however, did not see fit to modify the lower. court’s decision. 
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so’ enacted as to prohibit fighting ships, deferred rebates and 
unfair volume contracts, but to permit the dual rate system. 
Such a system is not retaliatory with the meaning of section 
14, Third, for it does not contemplate any exclusionary sanc- 
tion, which is the kind of discriminating or unfair method pro- 
hibited by that section. ) 
One further point. In construing section 14, it must be recog- 
nized: that it isa highly penal provision. . Violation is made 
@ misdemeanor, punishable by a fine up to $25,000 for each 
offense. ‘This is the-greatest monetary penalty prescribed in 
Act. It is axiomatic that 
so as not. to bring 


employed by the legislature. 

U-S,:207, 209 (1936). 

, khe conclusion is inescapable, that section 14, Third, is not 
a prohibition against the use of dual rates. 

© The dual rate system does not per se violate Sections 15, 16, and 17 of 
> the Act. It involves rate differentials which may be justified by competi- 
. tive considerations ~ 


-- Pétitioner argues (Br. p. 26 ff.) that the dual rate system 
is unlawful per se because it is in violation of the unjust dis- 
cyimination clauses of sections 15 and 17 and the undue prefer- 
ence clause of section 16. Justice and Agriculture, apparently 
recognizing it is for the Board to determine whether a dis- 
crimination: is unjust or a preference undue, think so little of 
these contentions as to omit them completely from their joint 
brief: -' ° 

“Petitioner's main argument on unjust discrimination is based 
on & faulty syllogism. Its basic premise is that section 2 of 
the Interstate Commerce Act, 49 U. S. C. 2% is the same and 


*ugec. 2. That if any common carrier subject to the provisions of this 

gh: or indirectly, by any special rate, rebate, drawback, or 

d, collect, or receive from any person or persons 

service rendered, or to be rendered, 

in the transportation of passengers or property, subject to the provisions 

of this ‘part, than it charges, demands, collects, or receives from any other 

person or persons for doing for him or them a like and contemporaneous 

service in the transportation of a like kind of traffic under substantially 

similer circumstances and conditions, such common carrier shall be deemed 

guilty of unjust discrimination, which is hereby prohibited and declared to 
be unlawful.” x 
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has the same meaning as section 17 of the Shipping Act, be- 
cause both sections, in effect, prohibit unjust discriminations. 
The second premise of its syllogism is that the dual rate sys- 
tem in every case would be unlawful under section 2 of the 
Interstate Commerce Act, because the system is derived from 
competitive considerations which, the petitioner contends, may. 
not be. considered under. that section. Therefore, concludes 
petitioner, dual rates are unlawful under the shipping Act. 
Not only are both of these premises false, but also, even if true, 
the conclusion still would not follow because of clear. distinc- 
tions between commerce under the Interstate Commerce Act 
and the Shipping Act. 

- a. Section.17, Shipping Act, 1916, is essentially different 
from Section 2 of the Interstate Commerce Act. Section 2 of 
the Interstate Commerce Act specifies certain practices and 
provides that if any common carrier subject to its provisions 
engages in such practices, it “shall be deemed guilty of unjust 
discrimination, which is hereby prohibited and declared to be 
unlawful.” Section 17 of the Shipping Act, on the other hand, 
provides that “no common carrier by water in foreign com- 
merce shall demand, charge, or collect any rate, fare, or charge 
which is unjustly discriminatory between shippers or ports 
* * * » and leaves it to the Board to determine whether the 
discrimination is unjust. ; 

As might surely be expected, the early versions of what later 
evolved into the Shipping Act were patterned chiefly upon the 
Interstate Commerce Act. H. R. 14337, 64th Cong., 1st Sess., 
contained the following provision modeled after Section 2 of 
the Interstate Commerce Act: saat 

“Sec. 4. That it shall be unlawful for any common 
carrier by water, or other person subject to this Act, 
either directly or indirectly— _ 

“First. To charge, demand, collect, or receive from 
any person or persons by any special rate, rebate, draw- 
back, or other device a greater or less compensation for. 
any service rendered or to be rendered in the transpor- 
tation of passengers or property subject to the provisions 
of this act than it charges, demands, collects, or receives 
from any other person or persons for doing for him:or 
them a like service in the transportation of a hke kind 











-of traffic under substantially similar circumstances and 


| conditions * * *.” 

This rigid provision, however, was deleted and the language 
of section 17, which was more flexible and better suited to meet 
the needs of foreign ocean transportation, were substituted in 
H. R. 15455 (introduced by Mr. Alexander after the hearings 
on H, R. 14337).” This substitution, in substance, was pro~ 
posed during the hearings on H. R. 14337, after considerable 
diseussion between witnesses for the shipping industry and 
members of the Committee, by the attorney for the Chamber 
of Commerce of New York, who explained his proposal as 
follows: * 
yeeros * We feel the first part of section 4 would be 

very difficult to act under and to advise upon, and that 

_ section 9 embodies some matters that it is unnecessary, 

and therefore undesirable, at this stage of the develop- 

ment of the American merchant marine, to incorporate 
in the act. Instead of those sections we propose to re- 
draft section 5 so as to include in it the substance of the 
matter of sections 4 and 5 to the extent necessary to 
prevent injustice, if you conclude that you must have 
regulation. As the revised paragraph is short, perhaps 
I had better read it: 

“ ‘Sec, 5, That whenever, after full hearing upon & 
sworn complaint, the board shall be of opinion that any 
rates or charges demanded, charged, or collected by any 

 eommon carrier by water in foreign commerce are un- 
_, justly discriminatory between shippers or ports, or un- 
justly prejudicial to exporters of the United States as 
compared with their foreign competitors, the board is 
hereby empowered to alter the rates or charges de- 
manded to the extent necessary to correct such unjust 
discrimination or prejudice, and to make an order that 
such carrier shall cease and desist from such unjust dis- 
crimination or prejudice.’ ” 
=the section 17 language was'2 substitute for both section 4, First, and 
section 5 of H. R. 14337." See footnote 28, infra, for text of section 5. 
* Hearings on H. R. 14337, 64th Cong., 1st Sess., at p. 136. 
* Section 5 of H. R. 14387, referred to by the witness, read as follows: 


“That whenever, after full hearing upon 2 complaint, or under an order for 
investigation made by the Board on its own initiative, the Board shall be 
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Section 17 in the enactment emerged as substantially the 
same provision as the one suggested above as a substitute for 
sections 4 and 5. ‘Thus it was not by inadvertence that sec- 
tion 4 of H. R. 14337 (the clause similar to section 2 of the 
Interstate Commerce Act) was’ deleted from the Shipping 
Act2® The words “to the extent necessary to prevent injus+ 
tice” reveal that the intent of the redrafters of H. R. 14337 was 
to avoid any inflexible prohibition against discrimination, such 
as that found appropriate in the field of domestic rail trans- 
portation (section 2 of the Interstate Commerce Act), in favor 
of a prohibition against only those discriminations which the 
regulatory body would find unjust, giving due regard to the 
nature of ocean transportation. Thus it is clear that peti- 
tioner’s basic premise, that section 2 of the Interstate Com- 
merce Act is the same and has the same meaning as section 17 
of the Shipping Act, is false. ie 

b. In any event, the Interstate Commerce Act Does Not Re- 
quire Absolute Equality Between Shippers. Competitive Con- 


of the opinion that any rates or charges demanded, charged, or collected by 
any common carrier by water in foreign commerce are unreasonably -high, 
or unjustly discriminatory between shippers or ports, or unjustly prejudi- 
cial to exporters of the United States as compared with their foreign com- 
petitors, or represent an unjust relation between classes of commodities, the 
board is hereby empowered to determine and prescribe what shall be the 
just and reasonable rates and charges to be thereafter observed as 
the maximum to be charged, and to make an order that such carrier shall 
cease and desist from publishing, demanding, or collecting any rate or 
charge in excess of the prescribed maximum, such order to continue in 
force for such period of time, not exceeding two years, as shall be prescribed 
in the order of the board, unless, the ‘same shall be suspended, modified, or 
set aside by the board, or be suspended or set aside by a court of competent 
jurisdiction. The board is hereby also empowered upon formal complaint, 
or in proceedings instituted of its own motion after full hearing, or deter- 
mine, prescribe, and order enforced just and reasonable regulations and 
practices relating to or connected with the receiving, handling, storing, and 
delivering of property by any such carrier.” 

* There are many instances of testimony by witnesses who were appre- 
hensive that the prohibition against unjust discrimination would operate 
in as strict a sense as that in the Interstate Commerce Act. The Committee 
members were careful to point out. that this would depend upon whether 
the Board regarded—in the light of steamship operation—the_ discrimina-. 
tion to be justified. House Hearings on H. R, 14387, 64th Cong., 1st Sess., 
pp. 27, 28, 40, 119, 183, 184 (involving sec. 4, First, above) ; Senate Hearings 
on HL R. 15455, 64th Cong., ist Sess., pp. 251-257 {involving language iden- 
tical to that in sec. 17 as enacted). 
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siderations Justify Differences in Rates. The foundation upon 
which petitioner bases his argument as to unjust discrimina- 
tion by reference to I. C. C. cases is the contention that in all 
instances in which A and B ship substantially the same goods 
over the same route, they must always be charged the same 
rate. This contention fails to recognize the principle, by now 
axiomatic, that competitive considerations constitute a key 
factor justifying departures from the general rule of equality 
of treatment under the Interstate Commerce Act. Such com- 
petitive considerations were & dominant factor in the Board’s 
decision in the instant case. 

Although originally containing a rigid prohibition against 
charging less for a longer haul than for a shorter haul over the 
same route, section 4 of the Interstate Commerce Act (49 
U. S. C. 4) has been modified by court decision *® and by ~ 
legislative amendment so as generously to permit departures 
from the long and short haul rule upon authorization by the 
L. C. C. and includes an absolute prohibition only against au- 
thorization “on account of merely potential water competition 
not actually in existence.” Except as so limited, competitive 
considerations have become the key factor in the I. C. C’s 
grants of relief under this section. 
~ Similarly, section 3 (49 U.S. C., Section 3), which prohibits 
undue preferences (in language very similar to that of section 
16, First, of the Shipping Act), underwent an evolutionary 
process which increasingly emphasized that competition was a 
justification for unequal treatment. The present state of the 
law as to undue preference is laid down in Texas and Pacific 
Ry. v. United States, 289 U. S. 627 (1933), a decision which 
reviews the law in this respect, and which establishes the rule 
that “the theory of the act is that the carriers in initiating 
rates may adjust them to competitive conditions, and that such 
action does not amount to undue discrimination.” 289 U. S. 

Likewise, since the Tezas.& Pacific decision, supra, the prin- 
ciple has moreover become well-settled that in cases arising 
"7. 0. 0.v, Alabama-Midland Ry. Co., 168 U. 8. 144 (1897) ; L. € N. R. R. 


Co. v. Beklmer, 175 U. 8. 648 (1900) ; Hast Tenn. V. & G. Ry. Co. v. I. C. C. 
181 U. 8. 1 (1901) ; I. C. C. v. Clyde Steamship Co., 181 U. 8. 29 (1901). . 
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under section 2 of the Interstate Commerce Act *—the unjust 
discrimination section—competitive considerations may justify 
differences in the treatment of shippers otherwise sunilarly 
situated. Barringer: v. United States, 319 U. S. 1 (1948). 

This principle finds clear expression in Eastern-Central 
Motor Carriers Ass'n v. United States, 321 U.S. 194 (1944). 
In that case, in order to meet increasing rail competition, the 
motor carriers instituted reduced volume rates on linoleum. 
The minimum shipment eligible for such rates was 30,000 Ibs., 
the same minimum established by the railroads for carload 
rates. The 30,000-lb. minimum bore no relation to the amount 
of linoleum which could be carried in a truckload; it was moti- 
vated only by competitive necessity, and did not reflect any 
operating economy inherent in the carriage of lots of 30,000 
Ibs. or more. 

The I. C. C. found the rate to be unjustly discriminatory 
under section 2 of the Interstate Commerce Act, to shippers 
of smaller lots of linoleum, and stated (p. 202) “the competi- 
tion between rail and motor carriers for linoleum traffic does 
not constitute such a dissimilarity in circumstances and con- 


ditions as to render legal the proposed discrimination.” The 
Supreme Court rejected the I. C. C.’s holding that only upon a 
showing of cost saving could a volume rate be justified. It 
found justification in the competitive differences between truck 
and rail carriage. The Court’s analysis of the concept of undue 
discrimination is worthy of extended quotation because of 
its relevance to the instant case (pp. 205-208) : 


«# * * Influenced primarily by the desire to secure 
shipping advantages for the small shipper equal to those 
given the large one and thus to enforce the policy of the 
interstate commerce legislation against undue discrim- 
ination, the Commission at first declined to adopt whole- 


% Section 2, quoted in note 25, supra, is derived from the “equality clause” 
of the English Railway Clauses Consolidation Act of 1945. Tewas and 
Pacific Ry. Co. v. I. C. O., 162 U. 8. 197, 222 (1896). Nevertheless, the Royal 
Commission on Shipping Rings, as noted above, did not see fit to carry 


the policy of absolute equality over into the field of shipping regulation, and 








it endorsed the use of deferred rebates. Moreover, deferred rebates have — 


been held by the British Courts to be lawful under the common law.. Mogatl 
8. 8. Co. v. McGregor (1892) App. Cas. 25. ; 
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gale rates. The major departure was.in allowing lower 
rates for carload lots than for less-than-carload ship- 
ments. . This was justified by the difference in costs. 
- Accordingly, the structure became fixed with this as 
_ the major and for long the only differential ; and with it 
_ the principle that such a saving in operations alone jus- 
- tifies a differential. That policy received judicial ap- 
_ proval and remained controlling so long as the Commis- 
"sion had authority only over rai 
“But with the evolution of other forms of carriage, 
particularly motor carriage, and the Commission’s ac- 
_ quisition of control over their rates and operations, a new 
- gituation arose. The Commission’s task no longer was 
merely the regulation of a single form of transport, to 
secure reasonable and nondiscriminatory rates and serv- 
ice. It became, not merely the regulator, but to some 
extent the coordinator of different modes of transporta- 
tion. With the addition of motor and water carriage to 
its previous jurisdiction over rails, it was charged not 
only with seeing that the rates and services of each are 
reasonable and not unduly discriminatory, but that they 
are coordinated in accordance with the national trans- 
portation policy * * or 
“Necessarily the impact of these changes brought 
problems the Commission previously had not faced. 
Necessarily too the Commission in facing them, includ- 
ing those of adjustment among the various forms of 
transportation, called upon its previous experience in 
the railroad field for guidance to its judgment. But 
that experience could not apply fully to the other and 
different forms of carriage. Nor could it do so always 
when the interests of two or more were found in conflict. 
Each form of transportation presents, by reason of its 
peculiar operating conditions, its own problems for the 
function of rate making. And each, by virtue of com- 
petition with others, presents additional complications 
arising from the varied circumstances of their operation. 
Hence, in such situations, principles previously estab- 
lished for application within a single form of transporta- 
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tion cannot always be transplanted to control its rela- 
tions with another or those of both with the public gen- 
erally, without consequences unduly harmful to one or 
to the public interest. . 

“Thus, in the problem presented by this case, applica- 
tion of the principle that volume minimum rates will be 
allowed only when geared to a capacity loading which 
makes possible a real saving in costs of operation may be 
made within either the railroad area or the motor area 
without substantial disturbance or difficulty. * * * 
But, as between rails and motors, the two units are dif- 
ferent. And the two forms of carriage compete, unless 
the lower rates geared to the respective units are of a 
character that each forces the other form of carriage 
from the field. The junction of difference in available 
units, with rates geared to them, and the fact of compe- 
tition or competitive possibility produces or may pro- 
duce consequences neither the character of the unit nor 
the fact of competition, nor both together, could create 
in either form of service taken alone. In short, the very 
fact a rail carload is 30,000 pounds and a truckload 
20,000, with rates respectively tied to these weights, 
may make a life-or-death difference in the competitive 
struggle, with consequences affecting not only the car- 
riers but the public interest as well. And appellants’ 
argument that a 30,000-pound minimum is necessary to 
meet rail competition is at least consonant with the fre- 
quent recognition, both by the Commission and by this 
Court, that there are occasions when it is appropriate 
for the former to consider a carrier’s need to meet other 
carriers’ competition as a factor justifying what other- 
wise would be an unreasonable or an unduly discrimina- 
tory rate. 

+ * * * + 

“Tn such a situation, therefore, to tie rate differentials 
exclusively to minimum weights based on available unit 
size conceivably might allocate all shipments of that 
size to the form of transportation to which it appertains. 
Or, if the effect were less extensive, still it might impose 
conditions upon the competition unduly burdensome or 
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not required by the competitive situation and the appli- 
cable statutory policies.”” [Footnotes omitted.] 


The Eastern-Central decision stands for two paramount 
principles, both having direct applicability to the justification 
of dual rates in ocean shipping. First, it emphasizes that the 
principles evolved in the regulation of railroads in competition 
only with other railroads can have at best a limited applicabil- 
ity in a situation where the regulated industry must compete 
for survival against other modes of transportation. In the 
words of the Court, “* * * principles previously established 
for application within a single form of transportation cannot 
always be transplanted to control its relations with another 
or those of both with the public generally, without conse- 
quences unduly harmful to one or to the public interest.” 

Here we find the key consideration. In the field of ocean 
foreign commerce, the radical cost differences between carriers 
of different nationalities serves to dislocate competitive bal- 
ances no less than the differences obtaining between the dif- 
ferent modes of transportation in domestic commerce. 

_ Secondly, the Eastern-Central case emphasizes the insepara- 
bility of the I. C. C.’s roles as a regulator and as a coordinator. 
By this decision the Supreme Court gave recognition to the 
reciprocating influences of the I. C. C.’s duties as a judge of 
carrier practices and as an executive agency charged with the 
duty of administering a national transportation policy. The 
same duality characterizes the Federal Maritime Board; it is 
at once a regulator of ocean carrier practices generally and a 
promoter of the American merchant marine” ‘The one re- 
sponsibility is affected by the other; consequently, the Board 
may properly approve the dual rate system where it finds it 
necessary to prevent uncontrolled competition and rate wars 
in which the high cost American operator cannot survive. 
="The preamble to the Shipping Act, 1916, states that it is: “ * °° for 
the purpose of encouraging, developing, and creating 2 naval auxiliary and 
and a merchant marine to meet the requirements of the com- 
nited ‘States with its Territories and possessions and with 


water engaged in the foreign and 
purposes.” See 
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‘These principles are, as we show in the next section; directly 
applicable to the present case. 

c. In the Regulation of Ocean Foren Commerce, More 
Than in Domestic Commerce, Competitive Considerations 
Must Be Given Decisive Importance. The basic theme im 
the Board’s Report in Docket No. 730, and in the other dual 
rate decisions of the Board and its predecessors, is that dual 
rates are necessary for “stability”—stability of rates as well as 
service. . It is primarily the prevention of instability which 
makes the seemingly discriminatory and preferential feature 
of dual rates not “unjust.” Instability derives from four ma- 
jor factors which always threaten to throw the structure of 
rates in ocean foreign commerce into a state of uncontrolled 
volatility. 


(1) NATIONAL DIFFERENCES IN CAPITAL AND OPERATING COSTS 


Within the homogeneous universe of domestic rail trans- 
portation all competitors operate on @ comparatively equal 
basis insofar as capital and operating costs are concerned: and 
rate-making has, therefore, been tied closely to cost factors, 
i. e., those rate changes which depend primarily on inter- 
railroad competition have generally been discouraged. But 
when we turn to rate-making by railroads in areas where they 
must compete against either water or motor carriers, rate 
changes may be justified by competitive factors. Barringer 
y. United States, supra; Eastern-Central Motor Carriers Ass'n 
v. United States, supra. )- 
- ‘The great differences between domestic rail, truck, and water 
transportation find their counterparts in foreign ocean com- 
merce in the great cost differences between the carriers of dif- 
ferent nationalities. Given such differences, ratemaking can 
be realistic only if it is accomplished with a full appreciation 
of competitive considerations. In this case the Board found 
that competitive considerations justified dual rates. 


(2) LACK OF GOVERNMENTAL AUTHORITY TO FIX RATES. 


Under the Transportation Act of 1920, the I. C. C. was 
granted the power to fix minimum rates in interstate com- 
merce “to keep in competitive balance the various types of 
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carriers and to prevent ruinous rate wars between them. * ape” 


New York v. United States, 331 U.S. 284, 346 (1947). In con- 
trast, any carrier in ocean foreign commerce, being free of such 
direct control, may set its rates at as low & level as it. chooses. 
However, the Conference and the dual rate system are meth- 
ods of regulation, which make for control over destructive 
competitive tendencies, analagous to the more effective kind 
of control asserted by the Government in the case of do- 
mestic transportation. 


(3) FREEDOM OF ENTRY INTO COMPETITION 


The third important factor pushing toward instability in 
foreign ocean commerce, as contrasted with domestic com- 
merce, is the freedom of any person to enter the field of com- 
petition. Experience early revealed the need, in domestic 
transportation, for governmental control over the entry of 
additional carriers into the field, and, by the Transportation 
Act of 1920, the initiation of a new railroad service was made 
conditional upon a finding by the I. C. C. that the “public 
convenience and necessity” required it. Upon the enactment 
of regulatory authority over domestic motor and water car- 
riage, in 1936 and 1940, respectively, similar conditions were 
imposed upon new services in those fields of transportation. 
No such controls exist in ocean foreign commerce. Any 
steamship company may enter the trade. This results in the 
general proposition that the desirable trades tend to become 
overtonnaged. Where cargo becomes temporarily abundant, 
followed by a decline in traffic, the impact of the decline is 
aggravated by the presence in the trade of newer carriers. 


(4) RELATIONSHIP OF COST OF OPERATION TO AMOUNT OF . 
CARGO CARRIED 


The relationship between the cost of operation and the 
amount of cargo carried is much closer in the case of rail or 
motor carriers than in the case of steamship lines. A railroad 
can detach unneeded cars and a motor line can dispatch fewer 
trucks if cargo is not available. But the cost.of operating a 
vessel with a 10,000-ton capacity is substantially the same 
whether it goes out full or one-quarter full. Since the cost of 
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carrying additional units of cargo on vessels is extremely: low; 
the struggle for additional cargo among the steamship. lines 
tends to be much fiercer than among rail or motor lines. 

The four dynamic influences which we have just deseribed 
give to competitive considerations an importance in ocean 
shipping, in relation to ratemaking, which finds no counterpart 
in domestic transportation. The closest analogy obtaining in 
the domestic field is the situation encountered when different . 
modes of transportation come into competitive collision. As 
noted by the Supreme Court in Eastern-Central Motor Carrers 
Ass'n v. United States, supra, competition between different 
modes of transportation presents new situations, calling for 
new policies, different from those developed in response to the 
problems of regulating a single, homogeneous mode of trans- 
portation. Because survival depends so much more closely 
upon the ability to compete, and because there is no govern- 
mental control over the factors of competition, rate making is 
the only vehicle by which a carrier can adjust to and meet 
competition. Thus, competitive considerations can validly 
serve in. the field of ocean foreign commerce, even more than 
in interstate commerce, to justify, under section 17, the rate 
differentials embodied in the dual rate system. 

A fortiori, they may justify preferences under section 16, 
which, like section 3 (1) of the Interstate Commerce Act, 
provides a much greater latitude for the play of competitive 
factors than the prohibition against unjust discrimination. 
Similarly, they may justify discriminations under section 15, 
which prohibits approval of an agreement which is “unjustly 
discriminatory,” and is therefore no more restrictive in its ap- 
plication than section 17. 

The foregoing discussion and the legislative history which 
we have outlined make it clear that the dual rate system is not 
unlawful per se, under sections 14, 15, 16, or 17. The Board 
therefore plainly has authority under section 15 to approve 
an agreement to institute a dual rate system. This conclusion 
is amply supported by the applicable decisions of the courts 
and the agency discussed in the next section of this brief. 
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3: Court and agency decisions concerning the dual rate system hold that 
the system is not illegal per se 

The contentions of petitioner and Justice have-frequently 
been addressed to the Courts, as well as to the Board and its 
predecessors, but they have not prevailed.* 

In U. S. Navigation Co. v. Cunard S. 8. Co., 284 U. S. 474 
(1982), the Supreme Court reviewed a District Court order 
dismissing a complaint that a dual rate system constituted a 
violation of the Sherman and Clayton Acts. It was urged to 
the Court that its ruling in Great Northern Ry Co. v. Merchants 
Elevator Co., 259 U- S. 285, 291 (1922), was controlling. In the 
Great Northern case, the Supreme Court had held that where 
the question at issue “concerned merely the legal construction 
of an interstate tariff, no question of fact, either as an aid to the 
construction, or in any other respect, and no question of ad- 
ministrative discretion, beg involved * * * the issue was 
within the primary jurisdiction of the courts without prelimi- 
nary resort to the commission.” 284 U.S. at pp. 481-2. The 
Court, however, rejected the argument that under the principle 
of the Great Northern case the dual rate system was, as a pure 
matter of law, illegal under sections 14 and 17 of the Shipping 
Act. Instead, the Court held that primary exclusive jurisdic- 
tion lay in the Shipping Board, and stated that: 


“Moreover, having regard to the peculiar nature of 
ocean traffic, it is not impossible that, although an agree- 
ment be apparently bad on its face, it properly might, 

“upon ® full consideration of all the attending circum- 
stances, be approved or allowed to stand with modifica- 
tions.” 284U.S. at p. 487. 


The next major case involving the dual rate system was 
Swayne & Hoyt, Ltd. v. United States, 300 U. S. 297 (1937), 
in which the Supreme Court sustained the Board’s predeces- 
sor’s prohibition of the use of dual rates in the domestic inter- 


coastal trades. Although the three-judge District Court below, 
- ® Under the caption “Previous Judicial and Administrative Decisions,” 
the Board in its Report herein (J. A. pp. 38-0) presents a comprehensive 
review of the court and agency decisions bearing on dual rates. We respect- 
fully invite the Court’s attention to this analysis of judicial precedent. 
Because of its completeness and in view of the limitations of space, we have 
substantially reduced our discussion of the cases. 
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which had also sustained the Secretary’s order, had ruled, in 
effect, that the system was illegal. per se, the Supreme Court 
took pains to overrule-this holding, pointing out at p. 304 that: 
“Whether a discrimination in rates or services of a 
"carrier is undue or unreasonable has always been re- 
garded as peculiarly a question committed to the judg- 
ment of the administrative body, based upon an appre- 
ciation of all the facts and circumstances affecting the 
traffic. [Citations omitted] 

“Tn determining whether the present discrimination 
was undue or unreasonable the Secretary was called 
upon to ascertain whether its effect was to exclude 
other carriers from the traffic, and if so, whether, as ap- 
pellants urge, it operated to secure stability of rates with — 
consequent stability of service, and, so far as either ef- 
fect was found to ensue to weigh the disadvantages of 
the former against the advantages of the latter. 

2s * * 5 * 


* 


“ven though, as appellants seem to argue, the evi- 


dence may lend itself to support a different inference, we 


are without authority to substitute our judgment for 

that of the Secretary that the discrimination was un- 

reasonable.” (p. 307) ro 

The Court further stated that the Alexander Committee was 

fully informed of the contract-rate system and, therefore, that 

its use may be authorized'under the Shipping Act where justi- 
fied by the circumstances: © ag ee : 

“The report of the House Committee on the Merchant 

Marine & Fisheries, H..R.. Doc. 805, 63d Cong.,:2d Sess. 

(1914), recommended (p. 307)-the prohibition. of de- 

ferred rebates, adopted in “§ 14 of the Shippimg Act, 

because it operated to tie shippers to a group of lines 

for successive periods, and because the system. ‘is un- 

necessary to secure excellence and regularity of service, 

a considerable number of conferences being operated 

- today without, this. feature.’. See,..e...g., pp... 103-105, 

200. The Committee recognized that the exclusive con- 

tract system does not necessarily tie up the shipper‘as 

completely as ‘deferred rebates,’ since it does not place 
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him in ‘continual dependence’ on the carrier by forcing 
his exclusive patronage for one contract period under 
threats of forfeit of differentials accumulated during a 
previous contract period. Accordingly, the Committee 
did not condemn the contract system completely. Cf. 
W. T. Rawleigh Co. v. Stoomvaart, 1 U.S. S. B. 285. 
The policy of the statute may properly be applied where, 
as in the circumstances in this case, the contract system 
must be taken as actually operating to effect a monopoly. 
Cf. Eden Mining Co. v. Bluefields Fruit & S. S. Co., 
1U.S.S.B.41” (307, n. 3). 


Next, in Isbrandtsen Co., Inc. v. United States, 81 F. Supp. 
544 (S. DN. Y. 1948), appeal dismissed sub. nom. A/S J. Lud- 
wig Mowinckels Rederi v. Isbrandtsen Co., Inc., 336 U.S. 941 
(1949), the present petitioner sought to restrain the Eastbound 
and Westbound North Atlantic conferences from instituting a 
contract-rate system and to set aside orders of the Board’s 
predecessor approving that portion of the conference agree- 
ment providing for institution of a contract-rate system. The 
injunction was granted, conditioned on Isbrandtsen’s diligent 
prosecution before the Board’s predecessor of a complaint chal- 
lenging the validity of the agreements. 

The Court’s comment on the question of whether the system 
is illegal per se, as urged by the plaintiff, is of great significance: 

“Tt may be that the ‘exclusive patronage’ provisions 
are prohibited by 46 U. S. C. A. § 812 [section 14, Ship- 
ping Act] and that the Commission. is powerless to ap- 
prove such provisions under 46 U.S.C. A. $814. Very 
considerable doubt upon sucha holding 2s thrown by 

 , Swayne & Hoyt, Ltd., v. U. S., 1937, 300 U.S. 297, 306, 

-- 307 and note 3, 57 S: Ct. 478, 81 L. Ed. 659, and by the 

“legislative history of the statute, H.R. Doc. No. 805, 

63d Cong., 2d Sess., 1914, 287-292.” 81 F. Supp. at 
546.* F 


_. The subsequent court decisions on the subject of dual rates 


- “Following this decision, Isbrandtsen prosecuted its complaint before 
the Board’s predecessor, and the proceedings culminated in a Board order 


approving the proposed dual rate system and dismissing Isbrandtsen’s com- 
plaint. if | 
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have held that the differential or “spread” between contract 
and non-contract rates-must not be arbitrarily fixed, Isbrandt- 
sen Co., Inc. v. United States, 96 F. Supp. 883 (S..D. N.Y. 
1951), aff'd. by an equally divided Supreme Court sub nom. 
A/S J. Ludwig Mowinckels Rederi v. Isbrandtsen Co., 342 U.S. 
950 (1952) ; that under the doctrine of primary exclusive juris- 
diction, the Attorney General must first resort to the Board in 
bringing a complaint against conference using dual rates, 
Far East Conference v. United States, 342 U. S. 570 (1952) 378 
and that the institution of a dual rate system amounted to's 
new or modified agreement between the carriers, requiring prior 
Board approval under section 15 as a condition to legality, 
Isbrandtsen v. United States, 93 App. D. C. 293, 211 F. 2d 51 
(D. C. Cir. 1954). . 

It seems plain that if the system were illegal per se, as has 
been urged in every case, the outcome would long since have 
been outright condemnation of the system. Rather, the gov- 
erning judicial pronouncement is that in Swayne & Hoyt, supra, 
which held that it was for the agency to decide whether the 
system is reasonable or unreasonable in each particular case. 

The Board and its predecessors have, consistently with the 
Alexander Committee’s views, and with the doctrine of Swayne 
& Hoyt, supra, held that dual rates may properly be used where 
they are necessary to preserve stability of rates and service.** 
In its three most recent decisions, the Board has approved the 
use of the system in two cases, North Atlantic Continental 
Freight Conference, 4 F. M. B. —— (February 29, 1956), and 
Japan-Atlantic and Gulf Freight Conference, 4 F. M. B. ——, 


‘Here, Justices Douglas and Black dissented on the ground that the sys- 
tem is per se unlawful and could not, therefore, be approved by the Board. 
The majority refused to decide the case on that ground. S 

"The Board and its predecessors held lawful the use of a dual rate system 
in Rawleigh v. Stoomvaart, 1 U. 8. S. B. B. 285 (1983) ; Phelps Bros. v. 
Cosulich Societa, 1 U. S. M. C. 684 (1987) ; Contract Routing Restrictions, 
20. S. M. C220 (1989) ; Pacific Coast Buropean Conference, 3 U. 8: M. ©. 11 
(1948) ; Isbrandtsen Co. v. North Atlantic Continentat Freight Conference, 
3 F. M. B. 285 (1950); North Atlantic Continental Freight Conference, 
zF. M. B. —— (February 29, 1956); and Japan-Atlantic and Gulf Freight 
Conference, Docket 730, here under review. 

In Contract Routing Restrictions, 2 U. S. M. C. 220 (1989), and Trans- 
Pacific Freight Conference of Japan, Docket 743, 4 F. M. B. —— (December 
19, 1955), although the agency disapproved the use of dual rates on the 
basis of the facts therein presented, it did not hold the system illegal per se. 
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here under review, and disapproved. it in, the third, Trans- 
Pacific Freight Conference of Japan, 4 F.M. B.—— (December 
19, 1955). But in the latter case, as in each of the others, the 
Board expressly held the system not unlawful per se. It did 
disapprove its use on the ground that the circumstances there 
did not justify it. The only two agency decisions which con- 
tain language possibly susceptible to the interpretation that 
the in illegal per se arose prior to Swayne & Hoyt, and 
rest upon facts readily distinguishable from those in the present 
case.” “ 


i. The Board’s approval of the proposed dual rate system 
: was supported by the record herein 


The principle that Courts will not substitute their judgment 
for that of an administrative agency, and that the findings of 
such agencies are entitled to great weight, are so well-settled 
and axiomatic as to need no elaboration here.**- In the field of 
ocean shipping, 3 

“Such determinations [of the Board’s predecessor] will 
not be set aside by courts if there is evidence to support 


a consideration of all the 


—_—_—_— 
= Eden Mining Co. v. Bluefields Fruit é 8. 
involved a dual rate system by a single line, 
1 ¢ p, and hence operated to perpetuate a one-line mo- 
1985, 1 U. S. 8. B. B. 400 (1985) (partially 
ontract Rates, 1 U.S. 8. B. B. 524 (1938) ), 


expressly 
and not foreign, 

Shipping Act, 1983, giving the Board power to fix rates in inter: 
commerce, and thus enabling the prevention of rate wars, z 
. = ‘This Circuit Court of Appeals has so held in many cask See Phillips v. 
8. B. C., 87 App. D. C. $80, 185 F.. 2d 748, 748-9 (D. C. Cir. 1950) ; Yankee 
Network, Inc. v. F, C. C-» 71.App. D. C. 11, 107.F.. 24 212, 226-7 (D. C. Cir. 

4989). w Rie 
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tive body, based upon an appreciation of all the facts 
and circumstances affecting the traffic. [Citations 
omitted.]” Swayne & Hoyt v. United States, 300 U.S. 
297, 304 (1937). : 


“The [Shipping] Act is restrictive in its operation upon 
some of the activities of common carriers by water, and: 
permissive in respect of others. Their business involves 
questions of an exceptional character, the solution of 
which may call for the exercise of a high degree of 
expert and technical knowledge. Whether a given 
agreement among such carriers should be held to con- 
travene the act may depend upon a consideration of 
economic relations, of facts peculiar to the business or 
its history, of competitive conditions in respect of the 
shipping of foreign countries, and of other relevant cir- 
cumstances, generally unfamiliar to a judicial tribunal, 
but well understood by an administrative body espe- 
cially trained and experienced in the intricate and tech- 
nical facts and usages of the shipping trade; and with 
which that body, consequently, is better able to deal. 
[Citations omitted.]” U.S. Navigation Co. v. Cunard, 
284 U.S. 474, 485 (1932). 

Here, the facts are not subject to question. The Board’s 
findings of fact have, as previously pointed out, been stipu- 
lated. This leaves no room for argument that the Board’s 
findings are not supported-by the evidence. 

The Board found that the inauguration of the system is a 
necessary competitive measure to offset the effect of non-con- 
ference competition in this trade (J. A. 60). In 1952, the 
seven non-Japanese members of the Conference ™ carried col- 
lectively less cargo on 132 sailings than did Isbrandtsen on 24 
(J. A. 60-61). Thus, although the trade is overtonnaged (J. A. 
27, 61), petitioner, up to the rate war, had by its practicagpf 
undercutting conference rates succeeded in attracting substan- 
tial cargoes. 

_ * Excluding Lykes Bros. S. 8. Co., which serves only United States Gulf 


Ports, and American President Lines, which operates westbound via Suez, 
and which therefore do not compete with Isbrandtsen. 4 
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here under review, and disapproved it in, the third, Trans- 
Pacific Freight Conference of Japan, 4 F. M. B. —— (December 
19, 1955). But in the latter case, as in each of the others, the 
Board expressly held the system not unlawful per se. It did 
disapprove its use on the ground that the circumstances there 
did not justify it. The only two agency decisions which con- 
tain language possibly susceptible to the interpretation that 
the system is illegal per se arose prior to Swayne & Hoyt, and 
restupon facts readily distinguishable from those m the present 
case.** 


IL. The Board’s approval of the proposed dual rate system 
was supported by the record herein 


The principle that Courts will not substitute their judgment 
for that of an administrative agency, and that the findings of 
such agencies are entitled to great weight, are so well-settled 
and axiomatic as to need no elaboration here.**- In the field of 
ocean shipping, 

| “Such determinations [of the Board’ s predecessor] will 


not be set aside by courts if there is evidence to support 
them. Even. though, upon a consideration of all the 
evidence, a court might reach a different conclusion, ut is 
not authorized to substitute its own for the administra- 
tive judgment. [Citations.omitted.] Whether a dis- 
crimination in rates or services of a carrier is undue or 
unreasonable has always been regarded as peculiarly a 
question committed to the judgment of the administra- 


* Hden Mining Co. v. Bluefields Fruit € 8. 8. Co.,1U. 8. B. B. 41 (1922), 
inyolved a dual rate system by a single line, rather than a conference with 
unrestricted membership, and hence operated to perpetuate a one-line mo- 
nopoly ; Intercoastal Investigation, 1985, 1 U. S. 8. B. B. 400 (1935) (partially 
reconsidered in Gulf Intercoastal Contract Rates, 1 U.S. 8. B. B. 524 (1988) ), 
was expressly confined to consideration of the legality of dual rates in 
domestic, and not foreign, commerce, and arose after the enactment of the 
apse ay tin i Neg MS 

commerce, and thus enabling the prevention of rate wars, 
’ * "This Circuit Court of Appeals has so held in many cases. See Phillips v. 
8... C., 87 App. D. C. 380, 185 F, 2d 746, 748-9 (D. C. Cir. 1950) ; Yankee 
Network, Inc. Vv. F, C. C., 71.App. D. C. 11, 107.F. 24 212, 226-7 (D. C. Cir. 
1989). : 
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tive body, based upon an appreciation of all the facts 
and circumstances affecting the traffic. [Citations 
omitted.]” Swayne & Hoyt v. United States, 300 U: = 
297, 304 (1937). 


“The [Shipping] Act is restrictive in its operation upon 
some of the activities of common carriers by water, and: 
permissive in respect of others. Their business involves 
questions of an exceptional character, the solution of 
which may call for the exercise of a high degree of 
expert and technical knowledge. Whether a given 
agreement among such carriers should be held to con- 
travene the act may depend upon a consideration of 
economic relations, of facts peculiar to the business or 
its history, of competitive conditions in respect of the 
shipping of foreign countries, and of other relevant cir- 
cumstances, generally unfamiliar to a judicial tribunal, 
but well understood by an administrative body espe- 
cially trained and experienced in the intricate and tech- 
nical facts and usages of the shipping trade; and with 
which that body, consequently, is better able to deal. 
[Citations omitted.]” U.S. Navigation Co. v. Cunard, 
284 U.S. 474, 485 (1932). 

Here, the facts are not subject to question. The Board’s 
findings of fact. have, as previously pointed out, been stipu- 
lated. This leaves no room for argument that the Board’ 8 
findings are not supported: by the evidence. 

The Board found that the inauguration of the system is a 
necessary competitive measure to offset the effect of non-con- 
ference competition in this trade (J. A. 60). In 1952, the 
seven non-Japanese members of the Conference ™ carried col= 
lectively less cargo on 132 sailings than did Isbrandtsen on 24 
(J. A. 60-61). Thus, although the trade is overtonnaged (J. A. 
27, 61), petitioner, up to the rate war, had by its practicngpf 
undercutting conference rates succeeded in attracting substan- 
tial cargoes. 


" ® Excluding Lykes Bros. 8. 8. Co., which serves only United States Gulf. 
Ports, and American President Lines, which operates westbound vis Sues, 
and which therefore do not compete with Isbrandtsen. 
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Institution of the dual rate 
bility of continued rate war and its disastrous consequences 
and will benefit shippers by tending to insure a greater measure 
of stability than heretofore in the postwar period (J. A. 64). 
Dual rates are far preferable to a rate war; a rate war, if it 
succeeded in eliminating Isbrandtsen, would probably simul- 
taneously eliminate the other American-flag lines, for their 
costs parallel those of Isbrandtsen (J. A. 64), but are far 
less than the foreign lines. Such a result would be repugnant 
- to the ultimate purposes stated in the Title of the Shipping 
Act which include “the purpose of encouraging, developing, 
and creating a naval auxiliary and naval reserve and @ mer- 
chant marine to meet the requirements of the commerce of the 
United States with * * * foreign countries” (J. A. 64). 

The system will create a basic core of cargo on which the 
Conference can rely and which will reduce the pressure on the 
Conference to cut rates to meet Isbrandtsen’s. It will result 
in reducing fixed unit transportation costs (J. A. 34-35, 62), by 
increasing the Conference carryings. 

As found by the Board, the 944 percent spread is reasonable, 
and is not so great as to reduce petitioner’s participation below 
10 percent of all the cargo in the trade,” as against the 26 per- 


orders and the prehearing stipulation, we are 
that the system “will eliminate all inde- 
and its’ bald .characterization: - “Phe 
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cent carried by it in 1952; yet compared with the average’car-" 
ried by the members, petitioner’s share would be: at least. 
equitable (J. A. 62). mh ur 
As to refrigerated cargo, for which petitioner does not com= 
pete, the system is unnecessary and the Board disapproved i 
(J. A. 63). iy 
Nor can it be argued that the reduction in petitioner's com- 
petitive impact will result in a rise in Conference rates. The 
competition of petitioner has not been aimed at the moderation 
of rates. Up to the rate war, petitioner has not been respon-: 
sible for any decreases in Conference rates, since Conference 
rate increases were consistently followed by parallel increases 
in petitioner’s rates (J. A.'29). i 
All of the shippers who_-testified in this proceeding favored 
the proposed ‘system (J. A.-33).% One shipper’ suggested’ @ 
variable spread, to be smaller when applied to low-rated items; 
but this shipper admitted it would be impractical and he agreed 
that the overall spread of 91 percent would not be unfair or. 
unreasonable (J. A. 33-34, 62). 3 
The foregoing facts as found by the Board were weighed 
against the detriments of the system, i. e., the prima facie 
discrimination against nonsigning shippers and the increased 
tendency toward monopoly (J. A. 67). The Board correctly 
concluded that the benefits far outweighed the detriments, and 
in so doing, followed the doctrine of Swayne & Hoyt v. United. 
States, 300 U. S. 297, 304 (1936). 


conference. Petitioner’s initial position at the prehearing conference was — 
that it would submit the issues herein, “on the basis of the facts existing 
in the administrative record as found by the Boord itself and the. Board's. 


of the record for printing, it was agreed that the words “and the 
Examiner” would be stricken (Court’s order of March 16, 1956, J. A. 234). 
The undisputed effect of this was acceptance by the parties of the Board's: 
findings as constituting the entire récord on appeal, insofar as the facts 
adduced before the Board are concerned. Petitioner’s assertion, at this 
late date after the Joint Appendix has been settled, that any findings of 
Jt should be'borne in mind that, in contending that the dual rate system. 
is unjustly discriminatory or retaliatory, petitioner seeks to vindicate sup- 
foséa tights which the shippers, themselves do not deem to have. been. 








44. 


The open rates prevailing since Mareht 12, 1953, have resulted 
in:the depressed rate levels characteristic of a rate war (J. A. 
31).. Many. shippers have requested the Conference to close 
rates. The rate instability in the trade has affected the smooth - 
flow of commerce between Japan and the United States, has 
affected the value of inventories, has raised. threat that United 
States customs duties might be increased, and has put obstacles 
in the way of advance sales customary in the trade (J. A. 32). 

Institution of the dual rate system will decrease the proba- 
bility of continued rate war and its disastrous consequences 
and will benefit shippers by tending to insure a greater measure 
of stability than heretofore in the postwar period (J..A. 64). 
Dual rates are far preferable to a rate war; & rate war, if it 
succeeded in eliminating Isbrandteen, would. probably simul- 
taneously eliminate the other American-flag lines, for their 
costs parallel those of Isbrandtsen (J. A. 64), but are far 
less than the foreign lines. - Such 8 result would be repugnant 
- to the ultimate purposes stated in the Title of the Shipping 
Act which include “the purpose of encouraging, developing, 
and creating a naval auxiliary and naval reserve and & mer- 
chant marine to meet the requirements of the commerce of the 
United States with * * * foreign countries” (J. A..64). 

The system will create a basic core of cargo on which the 
Conference can rely and which will reduce the pressure on the 
Conference to cut rates to meet, Isbrandtsen’s. It will result 
in reducing fixed unit transportation costs (J..A. 34-35, 62), by 
increasing the Conference carryings. eoatuate 

_As found by the Board, the 914 percent spread is reasonable, 
and is not so great as to reduce peti ioner’s participation below: 
10 percent of all the cargo in the trade,”.as against the 26 per= 


assertion that the system “will eliminate all inde- 
and its’ bald .characterization: - “Phe 
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of February 20, 1956, J. A. 229-230). After further negotiations between. 
counsel and correspondence with this Court as to the parties; 


oo'the record for pointing. it was agreed that the words “and the Board's. 


Examiner” would be stricken (Court’s order of March 16, 1956, J. A. 284) 
The undisputed effect of this was acceptance by the parties of the 


ndings an constituting the entire record om appeal, insotas’ as’ the fhcts 


adduced before the Board are concerned. Petitioner’s assertion, at this 

late date after the Joint Appendix has been settled, that any findings of 
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_ ‘The Board’s disposition of this proceeding is to:be contrasted 
with its recent decision in Docket 743, Trans-Pacific Freight 
Conference of Japan, 4 F. M. B. —— (decided December 19, 
1955). In that case, the Board found that petitioner’s com- 
petitive practices had not resulted in deleterious conditions in 
the trade, and it found that approval of the system, as sought 
by the Conference, would result in monopoly and the virtual 
exclusion of the independents from the trade. The Board 
therefore disapproved the system. Petitioner’s implied claim 
(Br., p. 16) that the Board has never exercised control over 
conferences is, of course, untrue.” ‘ 

A reading of the Board’s report in this case cannot fail to 
impress this Court with the careful analysis of the factors in- 
volved and the evidence submitted. The Board’s findings of 
fact are undisputed in this appeal. The Board’s conclusions 1n 
approving the dual rate system of this Conference flow inevita- 
bly from its findings of fact. 


Iii. The Board’s approval of the proposed. system is in con- 
formity with Section 15, Shipping Act, 1916, and is lawful 
under the antitrust laws and the Constitation 


The last three issues defined in the Pre-Hearing Stipulation 
require only passing mention. . In apparent realization of their 
lack of merit, petitioner gives them only token discussion, while 
Justice ignores them altogether. 


A. Legality under the antitrust laws 


Tt seems to be petitioner’s contention that, because shippers 
are neither common carriers nor “other persons” subject to the 
Shipping Act, the exclusive patronage agreement between the 


quotation from 


mittee findings or opinion” 
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shipper and the conference is not exempt under section.15;and. 
is therefore subject to the prohibition of the antitrust. laws.: > 
We need not: pause long to expose the invalidity of this argu~ 
ment. ‘The Supreme.Court has decisively held that questions: — 
as to the legality of the dual rate system are to be determined . 
within the standards of the Shipping Act, and not those of the. 
antitrust laws, and are in the first instance to be decided by 
the Board, and not by: the,courts. .U. 8. Navigation Co. v. 
Cunard, 284 U. S. 474. (1932); Far East Conference v. United - 
States, 342 U.S. 570 (1952). Petitioner seeks to nullify this . 
principle by -wresting the shipper contract out of the unitary. 
context of the dual rate system, and thus make that aspect. of 
the system subject to suit in-court under the antitrust laws but 
leave the system in all other respects subject. to the Shipping 
Act and to complaint before the Board. . Jurisdiction:is not.so 
easily or arbitrarily divisible. Nor will uniformity in the ad- 
ministration of the law be served thereby. The subject matter 
of the U. S. Navigation Co. and Far East Conference cases was 
the dual rate system. If the doctrine of these cases means 
anything, it means that the system, in its full reach, including 
he shi ich is both integral and subsidiary: to 
the system, is subject to the jurisdiction of the administrative 
agency vested: with responsibility in the field“. euyin 
. Thomsen v. Cayser, 243 U. 8. 66.(1917), cited by: petitioner 
in this connection, is wholly. inapplicable. It relates to the . 
use of fighting ships and deferred rebates, not, dual rates; and 
it arose before passage of the Shipping Act, and thus repre-- 
sents an application of antitrust standards thereafter express- 
ly made inapplicable. to. this subject. matter by the Shipping 
B. The Board’s approval applies to a clearly:defined agreement and is in 
this respect in conformity with Section 15 Pesta 7 
Here petitioner makes the perfunctory argument that use 
of the dual rate system and the fixing of the differential’or — 
“spread” cannot be ‘approved by the: Board unless the Board 
also has before it, for approval, the actual'rates on every com- 
©The price-fixing which exists under the dual rate system, is embodied 
in the horizontal agreement between the carciers, and not in the: vertical 











agreement with the shipper. 
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modity. It may as well be argued that the Board cannot 
approve a Conference agreement among carriers agreeing to fix 
rates collectively, unless the Board also has before it for ap- 
proval each rate proposed to be inserted in the Conference’s 
tariff. ‘The logical, though manifestly impossible, consequence 
of the argument is that every change in every rate—of which 
there may be thousands by each conference every year—must 
be given separate approval by the Board. 

Rather, the institution of a dual rate system, the fixing of 
2 differential, and the terms of the proposed shipper contract 
constitute a whole unit of Conference action, which can be 
tested for legality under section 15 independently of the legion 
of individual rates in the Conference tariff. The differential 
or “spread” between the contract and non-contract rates is a 
meaningful factor though considered separately from the in- 
dividual rates themselves. | 

C. Section 15 is constitutional 

Petitioner, relying chiefly on Schechter Corp. v-. United 
States, 295 U. S. 495 (1935), contends that section 15, as inter- 
preted by the Board, is unconstitutional. This argument can- 
not withstand analysis. The National Industrial Recovery Act 
under consideration in the Schechter case, vested the President 
with the power to make laws governing the conduct of business. 
This grant of discretion was virtually unfettered by any stand- 
ards laid down by Congress, or by any clear declaration of con- 
gressional policy. 
- ‘The gulf between the situation in Schechter and that pre- 
sented here is a wide and an obvious one. The Shipping Act, 
like other regulatory acts of its type, lays down well understood 
standards which fix the outer limits of agency. discretion. In 
the Schechter case itself, the Court said: : 


“We pointed out in the Panama Company case (293 

- U.S. 388) that the Constitution has never been regarded 
as denying to Congress the necessary resources of flexi- 
bility and practicality, which will enable it to perform 
its function in laying down policies and establishing 
standards, while leaving to selected instrumentalities the 
making of subordinate rules within prescribed limits and 
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the determination of facts to which the policy as de- 
clared: by the legislature is to apply.” 295 U. S: 495; 
Section 15 fits into a clear and coherent matrix of legislative 
policy, and embraces within its terms specific standards fixed 
by Congress for the guidance of the Board. ‘There is no abdi- 
cation of legislative power. _ a 

Nor does section 15 offend against the “due process” clause. 
Frost v. R. R. Commission, 271 U.S. 583 (1926), relied on by. 
petitioner, holds that no state may, by sanction of withholding 
the privilege of operating trucks for hire over the highways, 
force a contract or private carrier to become a common carrier 
or go out of business. 

The doctrine laid down in Frost is inapplicable. In the in- . 
stant case, petitioner is not forced to make any such choice as 
in-Frost. Under the proposed dual rate system, petitioner is 
free to stay outside the Conference, or to join it. It is not 
forced to go out of business if it remains independent. The 
fact is the record discloses that petitioner will be better off 
under dual rates than under open rates. ‘The record shows that 
since the rate war petitioner has carried very little cargo 
(J. A. 31). But as previously stated, petitioner under dual 
rates is reasonably expected toy 10 percent. or more of the 
cargo (J. A. 62) which, as the Bead found. ‘Is at “an 
equitable share (J. A. 62). 


CONCLUSIONS 


Notwithstanding petitioner’s attempt to depict the dual rate 
system in terms of cartelism. monopoly, and concerted attack 
_upon a helpless victim, the fact is that. the dual rate system was 
recognized by the Alexander Committee after its objective in- | 
quiry into ocean shipping to be a proper and necessary imple- 
ment by which conferences could defend against just .such 
trade-disrupting tactics as practiced by this petitioner and 
could thereby attain and maintain stability of rates and serv- 
ices so essential to international maritime commerce. 

Accordingly, the Shipping Act was framed carefully so as 
to prohibit absolutely certain methods of competition, but to i 
leave within the scope of legality the use of the dual rate sys- 
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tem where found by the Board to be appropriate and war- 
ranted. Section 15 was, therefore, enacted for the purpose of 
giving to the Board the power, within limits, to approve the 
very type of agreement which this conference has presented 
for approval. The dual rate system is not per se illegal under 
any provision of the Shipping Act, 1916; it is not per se unlaw- 
ful under the antitrust laws or the Constitution. 

The Board’s approval of the dual rate system in this case 
was a lawful and reasonable exercise of the discretion vested 
in the Board. It is consistent with the transportation policy 
entrusted to the Board. It should, therefore, not be invali- 
dated by this Court. 

Respectfully submitted. 

Epwarp D. Ransom, 


_ James L. Prarer, 
Assistant General. Counsel. 
Epwarp APTAKER, 


Acting Chief, Regulation Branch. 
EDWARD 
__ Attorney. 








APPENDIX A 


Srarores INVoLvED « 


A. Selected provisions of the Shipping Act, 1916 (extracted 
from'Title 46, U.8:C.A)° °° ah ae 
Sec. 14. (46 U.S. C. sec. 812.) No common carrier by water 
shall, directly or indirectly, in respect to the’transportation: by 
water of passengers. or. property between a port of a State, 
Territory, District, or possession of the. United, States and any 
other such. port or a port of a foreign .country— 0 nyt 
- First. Pay-or allow, or enter into any. combination, agree- 
ment, or understanding, express or implied, to. pay. or allow! a 
deferred rebate to any shipper.’ ‘The term “deferred:rebate” in 
this chapter [Act] means a return of any portion. of, the freight: 
money’ by a-carrier to any: shipper 23/8 consideration; for -the 
giving of all or any portion of-his shipments to the same or any: 
other carrier, or for any other purpose; the payment of which 
is deferred. beyond. the completion: of :the service for which. it 
is paid, and is made only if; during both the period: for which: 

i computed andthe period of deferment, the shipper“has eom- 

__«w" plied. with the terms of the'rebate agreement, or arrangement. 

! Second. Use: fighting ship either separately or in conjunc-. 
tion with any other carrier, through ‘agreement or otherwise: 
The term “fighting ship” in this chapter-[Act] means a vessel 
used in a particular trade by a carrier/or group of. carriers for, 
the purpose of excluding; preventing, or, redueing. competition 
by driving another’ earrier-out of-said: trade. -.: Lipetaene- 

Third. Retaliate against any shipper by refusing, or threat- 
ening to refuse, space: accommodetions, when. such, are avail=: 
able, or-resort. to other discriminating or. unfair methods, 
because such shipper has. patronized any, other; carrier| or, has 
filed: a complaint ‘charging: unfair’ treatment, or for any’ other 
reason: : *} RELA og: | hw nivnne Cave 1 Vetatt ite aS eg) 

Fourth.-Make any: unfair, or unjustly -diseriminatery, con- 





tract with any shipper based en the volume of freight offered, 
Sapy tae tt Paresh 05 teds Pind: einen 
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or unfairly treat or unjustly discriminate against any shipper 
in the matter of (a) cargo space accommodations or other 
facilities, due regard being had for the proper loading of the 
vessel and the available‘tonnage; (b) the loading and landing 
of freight in proper condition; or (c) the adjustment and 
settlement of claims. ° oe 

:_ Any carrier who, violates :any- provision: of this section shall 
be guilty of a misdemeanor punishable by a fine of not-:more - 
than $25,000 for each.offense. See ee ee 


> *> eke Tee * 2 


See. 15)°(46 U.'S. C. ‘sec. 814.) | Every common carrier by 
water or other person subject to this chapter’ [Act], shall file 
immediately with the commission’ [board] a true copy, or, if 
oral, a true and complete memorandum, of every agreement, 
with another such carrier or other person subject to this chapter 
fAct], or modification or cancellation thereof, to which it: may 
bea party or conform in whole’or in part, fixing or regulating 
transportation rates or fares; giving or receiving special rates, 
aecommodations, or other special’ privileges or advantages; 
controlling, regulating, preventing, or destroying competition; 
pooling or. apportioning earnings, losses, or traffic; alloting 
ports or ‘restricting or otherwise: regulating the number: and 
character of sailings between ports; limiting or regulating im 
any way the volume or character of freight or passenger traffic* 
to be carried; or’in’ any manner providing foran exclusive, 
preferential, or cooperative: working arrangement. The term 
“sgreement”-in ‘this ‘section includes understandings, confer- 
ences, and’other arrangements. ©: eae Las D 

d¢e commission [board] may: ‘by. order disapprove, cancel, 
or modify any agreement, or ‘any modification or cancellation: 
thereof, whether or’ not: previously approved: by ‘it, ‘that: it 
finds to be unjustly discriminatory:or unfair.as between carriers; 
shippers, exporters, importers, or ports, or between ‘exporters 
from: the United ‘States and ‘their foreign competitors: or to 
Operaté to the detriment‘of the commerce of the United States; 
or to be in violation of this chapter [Act], and shall approve 
all other agreements, modifications, -or cancellations. ©‘. ci 

“Agreements existing at the time'of the organization of the 
commission -[board] shall be lawful until disapproved by the 


S 
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commission’ [board]. It shall’ be unlawful’to carry out any © — 

agreement or-any portion’ thereof: si eo by the = 

mission [board]. oe 
All ‘agreements, modifications, or cancellations made’ after ia 


sproved 


to carry out in whole | or in: 
agreement, modification, or cancellation. 


“Every agreement, modification, or coibetta to lawful anaes gs 
this section shall be excepted from the provisions of sections Saas 
1-11 and 15. of Title 16, and amendments and Acts supple- sy 


mentary thereto. 

Whoever violates any provision of this section ‘shall be liable i 
to a penalty of $1,000 for each day such violation continues, 
to be recovered by the United States in’s civil action. Be 

Sec. 16. (46 U.S.C. Sec. 815) 4 

ee euskal for any common éarrie' by water, or | 
other. person subject to this Act, either alone or in conjunction 
with any other person, directly orindirectly— 

First. To make or give any undue or unreasonable pref 
erence or advantage to any particular person, locality, ‘or de>. 
scription of traffic in any respect whatsoever, Or. ‘to subject any : 
particular: person, locality, or description of traffic” to any : 
undue or unreasonable prejudice or disadvantage in any Te: 
spect whatsoever. ; 

Second. To allow any person to obtain transportation, for. R 
property at less than the regular rates. or ‘charges then estab- f 
lished.and enforced on. the line of such carrier by means of false 
billing, false classification, false weighing, false report of weight, 
or by any other unjust or unfair device < ormeans.- : 

“Third. To induce, persuade, or. otherwise influence any ms- 
fine insurance company or underwri erwriter, or agent thereof, ze 
to give a competing carrier by water as favorable a rate of msur: 
ance on vessel or cargo, having due regard to the class of 


of ’ 
A 





or cargo, Si gustel ioouh ater or ober pasos ie 


this Act. 
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Whoever violates any provision of this section shall be guilty 
of 2 misdemeanor punishable by a fine of not more than $5,000 
for each offense. pers 

Sec. 17. (46 U. S. C. 816.) No common carrier by water in 
foreign commerce shall demand, charge, or collect. any rate, 
fare, or charge which is unjustly discriminatory between ship- 
pers or ports, or unjustly prejudicial to exporters of the United 
States as compared with their foreign competitors. Whenever 
the board finds that any such rate, fare, or charge is demanded, 
charged, or collected it may alter the same to the extent neces- 
sary to correct such unjust discrimination or prejudice and 
make an order that the carrier shall discontinue demanding, 
charging, or collecting any such unjustly discriminatory or 
prejudicial rate, fare, or charge. : 

* * & & + 

‘Sec. 22. (46 U.S. C. sec. 821.) Any person may file with 
the commission [board] a sworn complaint setting forth any 
violation of this.chapter [Act] by a common carrier by water, 
or other person subject to this chapter [Act], and asking repa- 
ration for the injury, if any, caused thereby. The commission 
[board] shall furnish a copy of the complaint to such carrier 
or other person, who shall, within a reasonable time specified 
by the commission [board] satisfy the complaint or answer it 
in writing. If the complaint is not satisfied the commission 
[board] shall, except as otherwise ‘provided in this chapter 
[Act], investigate it in such manner and by such means, and. 
make such order as it deems proper. The commission [board]; 
if the complaint is filed within two years after the cause of 
action accrued, may direct the payment, on or before a day 
named, of full reparation to the complainant for the injury 
caused by such violation. . 

The commission [board], upon its own motion, may in like 
manner and, except as to orders for the payment of money, - 
with the same powers, investigate any violation of this chapter 
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B. SELECTED PROVISIONS OF THE INTERSTATE COMMERCE ACT 
(EXTRACTED FROM TITLE 49 U. 8. C. A.) 


Sec. 2. (49 U. S. C. sec. 2.) If any common: carrier subjeet 
to the provisions of this chapter shall, directly or indirectly, 
by any. special rate, rebate, drawback, or other device, charge, 
demand, collect, or receive from any person or persons a greater 
or less compensation for any-service rendered or to be rendered, 
in the transportation. of passengers or property, subject to the 
provisions of this chapter, than it. charges, demands, collects, 
or receives from any other -person or persons for doing for him 
or them a like and contemporaneous service in: the transpor- 
- tation of a like kind of.traffic,under substantially similar cir- 
cumstances. and: conditions, such common. carrier shall be 
deemed guilty of unjust discrimination, which is: prohibited 
and declared tobe unlawful. . sen 
_ See. 3: (1). (49 U. S.C; see. 3 (1).). (1) It shall be unlaw- 
ful for any common carrier: subject to the provisions of this 
chapter to make, give, or cause any undue or unreasonable 
preference or advantage to any particular person, company, 
firm, corporation, association; locality, port, port district, gate- 
way, transit, point, region,' district, territory, or any. particular 
description of traffic, in any respect whatsoever; or to subject, 
any particular person, company, firm, corporation, association, 
locality, port, port district, gateway, transit point, region, dis- 
trict, territory, or any particular description of traffic to any 
undue or unreasonable prejudice or disadvantage in any respect 
whatsoever: Provided, however, That this paragraph shall not 
be construed to apply to discrimination, prejudice, or disad- 
vantage to the traffic of any other carrier of whatever descrip- 


tion. Shs . 

Sec. 4 (1). (49 U.S.C. sec.4(1).) (1) Itshall be unlawful 
for any common carrier subject to this chapter or chapter 12 
of this title to charge or receive any greater compensation in 
the aggregate for the transportation of passengers, or of like 
kind of property, for a shorter than for a longer distance over 
the same line or route in the same direction, the shorter being 
included within the longer distance, or to charge any greater. 
compensation asa through rate than the aggregate of the inter- 
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Whoever violates any provision of this section shall be guilty 
of 2 misdemeanor punishable by a fine of not more than $5,000 
for each offense. nes 

Sec. 17. (46 U.S. C. 816.) No common carrier by water in 
foreign commerce shall demand, charge, or collect any rate, 
fare, or charge which is unjustly discriminatory between ship- 
pers or ports, or unjustly prejudicial to exporters of the United 
States as compared with their foreign competitors. Whenever 
the board finds that any such rate, fare, or charge is demanded, 
charged, or collected it may alter the same to the extent neces- 
sary to correct such unjust discrimination or prejudice and 
make an order that the carrier shall discontinue demanding, 
charging, or collecting any such unjustly discriminatory or 
prejudicial rate, fare, or charge. : 

& 2 * + 2 

Sec. 22. (46 U.S. C. sec. $21.) Any person may file with 
the commission [board] a sworn complaint setting forth any 
violation of this chapter [Act] by # common carrier by water, 
or other person subject to this chapter [Act], and asking repa- 
ration for the injury, if any, caused thereby. The commission 
[board] shall furnish a copy of the complaint to such carrier 
or other person, who shall, within a reasonable time specified 
by the commission [board] satisfy the complaint or answer it 
in writing. If the complaint is not satisfied the commission 
[board] shall, except as otherwise provided in this chapter 
fAct], investigate it in such manner and by such means, and 
make such order as it deems proper. The commission [board]; 
if the complaint is filed within two years after the cause of 
action accrued, may direct the payment, on or before a day 
named, of full reparation to the complainant for the injury 
caused by such violation. . 

The commission [board], upon its own motion, may in like 
manner and, except as to orders for the payment of money, - 
with the same powers, investigate any Violation of this chapter 
[Act]. : vag ali weer 
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B. SELECTED PROVISIONS OF THE INTERSTATE COMMERCE ACT 
(EXTRACTED FROM TITLE 49 U. S.C. A.) 


Sec. 2. (49 U. S.C. sec. 2.) If any common carrier subjeet 
to the provisions of this chapter shall, directly. or indirectly, 
by any, special.rate, rebate, drawback, or other device, charge, 
demand, collect, or receive from any person or persons a greater 
or less compensation for any-service rendered or to be rendered, 
in the transportation. of passengers or property, subject to the 
provisions of this chapter, than it charges, demands, collects, 
or receives from any other person or persons, for doing for him 
or them a like and contemporaneous service in the transpor- 
. tation of a like kind of traffic.under substantially similar cir- 
cumstances. and: conditigns, such: common. carrier shall be 
deemed guilty of unjust-discrimination, which is prohibited 
and. declared to be unlawful. | we 
_ Sec. 3 (1). (49 U. S..C; see. 3 (1).) (1) It shall be unlaw- 
ful for any common carrier-subject to the provisions of this 
chapter to make, give, or.cause any undue or unreasonable 
preference or advantage’to any particular person, company, 
firm, corporation, association; loeality, port, port district, gate- 
way, transit, point, region,’ district, territory, or any. particular 
description of traffic, in any respect, whatsoever; or.to subject, 
any particular person, company, firm, corporation, association, 
locality, port, port district, gateway, transit point, region, dis- 
trict, territory, or any particular description of traffic to any 
undue or unreasonable prejudice or disadvantage in any respect 
whatsoever: Provided, however, That this paragraph shall not 
be construed to apply to discrimination, prejudice, or disad- 
vantage to the traffic of any other carrier of whatever descrip-. 


tion. ais ° 

Sec. 4 (1). (49 U.S. C.sec.4(1).) () It shall be unlawful 
for any common carrier subject to this chapter or chapter 12 
of this title to charge or receive any greater compensation. in 
the aggregate for the transportation of passengers, or of like 
kind of property, fora shorter than for a longer distance over 
the same line or route in the same direction, the shorter being 
included within the longer distance, or to charge any greater 
compensation asa through rate than the aggregate of the inter- 
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mediate-rates subject to the provisions of this chapter or chap- 
ter 12 of this title, but this shall not:be construed as authoriz- 
ing any common carrier within the terms of this chapter or 
chapter 12 of this title to charge or receive as great compensa- 
tion for a shorter as for a longer distance: Provided, That upon 
application to the Commission such ‘common carrier may in 
special cases, after investigation, be authorized by the Com- 
mission to charge less for longer than for shorter distances for 
the transportation of passengers or property; and the Com- 
mission may from time to time ibe the extent to which 
such designated common carrier may be relieved from the 
operation of this section, but in exercising the authority con- 
ferred upon it in this proviso the Commission shall not permit 
the establishment of any charge to‘or from the more distant 
point that is not reasonably com nsatory for the service per- 
formed; and no such authorization shall be granted on account 
of merely potential water competition not actually in exist- 
ence: And provided further, That tariffs proposing rates sub- 


» 


application 


hereof, and in the event 
mission shall permit such tariffs to 
day's notice. = 


eed ali £0 ise i Die Ot 
B.S, GOVERNMENT PRINTING OFFICE: 1956 ~ san 














| 
| 


BRIEF FOR THE UNITED STATES OF AMERICA 
AND THE SECRETARY OF AGRICULTURE 


ee 


IN THE 


Anited States Court of Appeals 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13027 


| 
IsBRANDTSEN Company, Inc., PETITIONER 
v. ! 


Unrrep Srares or America and Fepzran Marrrime Boazp, 
RESPONDENTS 
| 


and 


' | 
Jaran-ATtantic anp Gutr Freicnht CoNFERENCE, ET Al. 
Tre SeorETARY OF AGRICULTURE, INTERVENORS 


ON PETITION FOR REVIEW. OF ORDERS OF THE FEDERAL 
MARITIME BOARD 


30 Corcwit STANLEY N. BARNES, 
Assistant Attorney General. 


SLED war 99 +956 DREL M. Aiea 


| Deparsmone of Justice. 


Veevah NEIL BROOKS, 
ft : x . Assistant General Counsel, 


DONALD A. CAMPBELL, 


Attorney, 
US. Department of Agriculture. 





No. 13,027 
QUESTIONS PRESENTED 


1. Whether the employment of the so-called exclusive 
patronage contract/non-contract dual rate system under 
which common-carrier members of a steamship conference 
acting in concert, charge one set of rates to shippers who 
agree to ship all their cargo exclusively on the vessels of the 
conference lines, and charge a higher set of rates for identi- 
cal transportation services to shippers who do not enter into 
such exclusive patronage contracts is unlawful under, or in 
violation of sections 14, 15, 16, and/or 17 of the Shipping 
Act, 1916, so that the Federal Maritime Board under sec- 
tion 15 of said Act, lacks authority to approve an agree- 
ment, understanding or arrangement entered into by the 
members of such a conference for the use of such a system. 

2. Whether the Board could, in any event, approve the use 
of the exclusive-patronage-contract-dual-rate system in the 
particular trade herein involved on the basis of the facts 


existing in the administrative record as found by the Board 
itself. 
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IN THE 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,027 


IsBRANDTSEN Company, INc., PETITIONER 
v. 


Unrrep Srates or America and Feperat Maritime Boarp, 
RESPONDENTS 


and 


Japan-AtTLantic anp Gutr Freicht CoNFERENCE, ET AL. 
Tae SecrETARY OF AGRICULTURE, INTERVENORS 


ON PETITION FOR REVIEW OF ORDERS OF THE FEDERAL 
MARITIME BOARD 


BRIEF FOR THE UNITED STATES OF AMERICA AND THE 
SECRETARY OF AGRICULTURE 


STATEMENT OF THE CASE 


This is a petition to review orders of the Federal Mari- 
time Board, issued under Section 15 of the Shipping Act, 
1916, 46 U. S. C. 814, authorizing intervenor Japan-Atlantic 
and Gulf Freight Conference (‘‘the Conference’’) to initiate 
a contract/non-contract rate system. Under that system 
(the so-called ‘‘dual rate’’ system), shippers who refuse to 
sign exclusive patronage contracts with carrier members 
of the Conference are charged a higher rate for the same 
transportation service than shippers who sign such con- 
tracts. 

(1) 
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Respondent United States of America and intervenor the 
Secretary of Agriculture are of the view that the Board’s 
order of approval is erroneous, and they therefore submit 
this brief urging reversal of that order.” 


The following statement is based upon the facts as found 
by the Board. . 


The Operations of the Conference m the Japan-Atlantic 
Trade 


The Conference is a voluntary association of 17 ocean 
steamship lines operating between Japan, Korea and Oki- 
nawa, and the Gulf and Atlantic Coasts of North America 
(J. A. 23). Five of these lines are American, eight are 
Japanese and four are of other nations (J. A. 23, n. 4). The 
Conference and its predecessors have operated since 1922 
under successive conference agreements, the first of which 
was approved by the Board in 1926 (J. A. 23)? The current 
agreement was approved. in 1934 (J. A. 24). 


3 The Secretary of Agriculture intervened before this Court (as 
he did before the Board) to represent agricultural interests in 
obtaining equitable transportation rates and service for shipments 
of agricultural products, and to represent the Department of 
Agriculture’s direct interest as one of the largest agricultural 
shippers in the world. Under Section 203(j) of the Agricultural 
Marketing Act of 1946 (7 U.S.C. 1622(j)), the Secretary is author- 
ized and directed to assist in obtaining equitable and reasonable 
transportation rates and services for agricultural products by mak- 
ing complaint to the Federal Maritime Board and to other Federal 
and State transportation regulatory bodies. Cf. also Section 3 
of the Agricultural Adjustment Act of 1938, 7 US.C. 1291(a) and 
(b), which authorizes the Secretary to participate in rate proceed- 
ings before the Interstate Commerce Commission relating to the 
transportation of farm products. The Department of Agricul- 
ture owns large quantities of farm products, substantial parts of 
which have been and will continue to be exported via ocean-going 
vessels. 

‘The Secretary has also intervened in a number of other Board 
proceedings in which the validity of dual rate systems has been 
challenged. } 

'2The Federal Maritime Board and its predecessors are herein- 
after sometimes collectively called the “Board.” Its predecessors 
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Private steamship operations between Japan and the 
United States ceased in December, 1941, following the out- 
break of war between the two countries (J. A. 24). Such 
trade was resumed in March, 1946, to carry cargoes of the 
Allied occupying powers (J. A. 24). Although the Confer- 
ence continued nominally to exist during the war, it was 
formally re-established in Japan in December, 1948 (J. A. 
24). Japanese lines did not reenter the trade until 1951 
and 1952 (J. A. 27-28). 

The current Conference agreement does not authorize the 
use of a dual rate system (J. A. 24). From 1928 to 1941, 
however, the Conference employed such a system for vari- 
ous commodities (J. A. 24). During that period, due ‘‘at 
least in part’’ to that system, the Conference had no direct 
liner competition and little tramp ship competition (J. A. 
25). 5 


The Competitive Relationship between Isbrandtsen and the 
Conference 


Petitioner Isbrandtsen has been the sole non-conference 
line which has maintained a berth service in the post-war 
Japan-Atlantic trade (J. A. 25). Since early 1949 Is- 
brandtsen has operated an approximately fortnightly serv- 
ice from Japan to the United States as part of its eastbound 
round-the-world service (J. A. 25). None of Isbrandtsen’s 
vessels is equipped with refrigerated space or special silk- 
rooms, as are many of the Conference vessels (J. A. 25). 
Although Conference membership is open to any common 
carrier operating, or intending to operate, regularly in the 
trade, Isbrandtsen ‘‘as a matter of policy’? has declined to 
join the Conference (J. A. 25). 

The following table shows the comparative sailings and 
carryings of Isbrandtsen and the Conference lines in the 
trade from January 1949 to July 1953 (J. A. 27): 


were the United States Shipping Board (1916 to 1933); Depart- 
ment of Commerce United States Shipping Board Bureau (1933 
to 1936) ; and United States Maritime Commission (1936 to 1950). 
See Far East Conference v. United States, 342 US. 570, 571, note 2. 
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The trade from Japan to the Atlantic Coast of the United 
States is presently overtonnaged, and both Isbrandtsen and 
Conference vessels have ‘‘substantial free and usable space’’ 
after completion of loading in Japan (J. A. 28).5 Total sail- 
ings in the trade rose from 109 in 1949 to more than 300 
in 1953 (J. A. 27). The reentry of the Japanese lines in 
1951 and 1952 ‘‘greatly contributed’’ to this excessive ton- 
nage. For the years 1951, 1952 and the first 6 months of 
1953 the Japanese lines carried approximately 15%, 49% 
and 66%, respectively, of the trade’s total liner cargo; dur- 
ing the same period United States flag lines (including Is- 
brandtsen, but excluding two Conference lines) carried 
46%, 34% and 21% of the trade, respectively (J. A. 28).4 


The Rate Structure im the Trade, and the Rate War 


Between 1947 and March 12, 1953 Isbrandtsen’s rates, on 
the average, were approximately 10% below the correspond- 
ing Conference tariff rates (J. A. 29). ‘‘As a matter of 
policy, Isbrandtsen quotes rates lower than those of its 
competitors, but never knowingly quotes a non-compensa- 
tory rate’’ (J. A. 29). Prior to the outbreak of the rate 
war in 1953, both Isbrandtsen’s and the Conference’s rates 
were ‘‘stable, 7. e., constant for relatively long periods of 
time,’’ due in large part to the ‘‘reluctance’’ of the Con- 
ference to reduce its rates to Isbrandtsen’s level (J. A. 29). 
The level of Conference rates ‘‘gradually increased’’ be- 
tween 1947 and November 15, 1952, and Conference rate 
increases were followed by Isbrandtsen increases (J. A. 
28-29). In November, 1952, the Conference announced a 
10% reduction in rates, and Isbrandtsen announced that its 
new rates would be 10% lower than the new Conference 
rates (J. A. 29). 


3 Most of the Conference vessels commence loading inbound cargo 
for the United States in the Philippines, proceed to Hong Kong, 
and complete loading in Japan; they discharge cargo at Pacific, 
Gulf and Atlantic ports of the United States (J. A. 25-26). The 
amount of cargo which moves from Japan to the Gulf ports is small 
in comparison to cargo moving to Atlantic ports (J.A. 26). 


*In 1950 they carried 53% of the trade (J.A. 28). 











6 


Most shippers in the trade are ‘¢ primarily interested in 
low, uniform and stable freight rates’’ (J. A. 29). While 
Japanese shippers tend to favor Japanese lines, this 
tendency is limited ‘‘to a large extent”? by their desire for 
lower rates, as evidenced by the volume which Isbrandtsen 
has carried in the trade (J. A. 99-30). Various shippers 
considered that the level of Conference rates was ““too 
high’’ prior to March 12, 1953 (J. A. 30). 


At a special meeting held on March 12, 1953, the Con- 
ference voted to ‘‘open”’ Conference tariff rates on 10 
major commodities moving in the trade, that is, to release 
Conference members from their obligation to observe the 
published tariffs (J. A. 30). This step was directed at non- 
conference competition and the rumored rebating by mem- 
ber lines; it was also ‘Shoped’’ that the ‘crate war would 
jead to Isbrandtsen’s joining the Conference or to the insti- 
intion of the dual rate system or other system”’ (J. A. 31). 
Since that meeting, the Conference has opened rates on most 
of the commodities that move in substantial volume in 
the trade, except for refrigerated cargo (J. A. 30) which 
Isbrandtsen does not carry (J. A. 25). 


After March 12, 1953 the level of rates dropped, first, to 
about 80% and later to about 30% to 40% of the pre-March 
12 level. On a ‘‘fairly large number of items’’ some lines 
have charged rates as low as $6.00-$6.50 per ton, as against 
handling costs alone of approximately $8.50 per ton (J. A. 
31). Isbrandtsen attempted to keep on a competitive basis 
in the rate war until mid-May 1953, when it set minimum 
rates of first $15.00 and later $12.00 per ton to the Atlantic 
Coast. Such minimum, rates ‘adversely affected’’ Is- 
brandtsen’s competitive position in the trade (J. A. 31). 
Effective July 15, 1953, Isbrandtsen set its rates at 50% 
of the pre-March 12 rates, and since that date it ‘‘has car- 
ried little cargo in the trade”’ (J. A. 31). ‘‘Many Japanese 
shippers have requested the conference to close rates and to 
end the rate war’’ (J. A. 32). 
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The Board Proceedings 


On December 24, 1952 the Conference filed with the Board, 
pursuant to the latter’s General Order 76,5 a statement 
proposing to initiate 30 days thereafter a dual rate system 
in the Japan-Atlantic trade (J. A. 19-20). Under the pro- 
posed system, shippers who refused to sign an exclusive 
patronage contract with the Conference would be charged 
rates for the same transportation service 912% higher than 
the rates charged shippers who signed such contracts (J. A. 
20). The proposed contract provided that a signing shipper - 
who patronized a non-conference carrier would incur 
‘liquidated damage’’ equal to 50% of the contract rate on 
the shipment (J. A. 36). Although the Conference members 
agreed ‘‘to maintain a shipping service adequate to meet 
the reasonable requirements of the trade,’’ they did not 
‘‘agree to respond in damages in the event of any inadequacy 
of service’’ (J. A. 36).® 

Protests against the proposed dual rate system were 
filed by Isbrandtsen and by the Department of Justice (J. A. 
20), and the Department of Agriculture intervened in op- 
position to the proposal (J. A. 22). The protests requested 
the Board, inter alia, to grant a hearing on the lawfulness of 
the dual rate system, and to suspend its operation pending 
the hearing (J. A. 20-21). 

By its order of January 21, 1953, the Board granted a 
hearing, but refused to suspend operation of the system 
(J. A.21). Isbrandtsen filed a petition to review that order 


5 Section 236.3 of that order, 17 F.R. 10175, 46 C.F.R. 236.3, 
requires steamship conferences proposing to establish dual rates 
to file with the Board at least 30 days prior to the initiation of 
such rates a statement containing: (1) the amount of the differen- 
tial between the contract and non-contract rates; (2) the effective 
date of such rates; (3) the reasons for the use of the dual rate 
system in the particular trade involved, and the basis for the dif- 
ferential between the rates; and (4) copies of the form of all 
contracts pertaining thereto. — 

¢ However, a shipper may secure space elsewhere if, upon ap- 
plication, he is not notified within three days of the availability 
of space on Conference vessels within the following 15 days 
(J.A. 36). 
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and on January 21, 1954 this Court set aside so much of the 
order as purported to approve the proposed dual rate sys- 
tem, and enjoined the Conference from putting the system 
into operation until and unless it had been approved by the 
Board. Isbrandtsen Co. v. United States, 93 App. D. C. 298, 
911 F. 2d 51, certiorari denied, 347 U. S. 990. 

Extensive hearings before an examiner were then held 
from October through December, 1953 (J. A. 22). After fur- 
ther administrative proceedings (including an examiner’s 
recommended decision and supplemental findings, excep- 
tions thereto, and oral argument before’ the Board (J. A. 
92), the Board on December 14, 1955 issued its Report ap- 
proving the Conference application to institute a dual rate 
system in the trade * effective January 1, 1956.° 

The Board held (1) that a dual rate system is not per se 
illegal under the Shipping Act, 1916 (J. A. 39-58), and (2) 
that the system’s ‘‘prima facie discrimination against ship- 
pers and the increased tendency toward monopoly’’ were 
outweighed by the system’s ‘foreseeable advantages”’ 
(primarily the stability of rates and service which it would 
produce) (J. A. 67), and that its employment in the Japan- 
Atlantic Conference therefore was reasonable because it 
was ‘‘a necessary competitive measure to offset the effect 
of non-conference competition in this trade’”’ (J. A. 60). 

The Board rejected the contention that the system is un- 
lawful under Section 14 Third of the Act, which prohibits 
any carrier from retaliating against any shipper by refus- 
ing available space or resorting to ‘‘other discriminating or 
unfair methods, because such shipper has patronized any 


7The Board treated the statement which the Conference filed 
pursuant to General Order 76 (see supra, note 5) nunc pro tunc 
as an application for Board approval under Section 15 of the Act. 

8On December 19, 1955 Isbrandtsen filed the instant petition 
for review, together with an application for interlocutory injunc- 
tion, stay and temporary stay. The parties then entered into a 
stipulation under which the Conference agreed to postpone in- 
stitution of the dual rate system until March 1, 1956, pending the 
determination by this Court of the application for injunctive re- 
lief. On February 10, 1956, this Court granted an interlocutory 
injunction. 
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other carrier * * ° or for any other reason.”’ It stated 
(J. A. 58) that the higher rate charged a shipper who re- 
fuses to sign an exclusive patronage contract is not ‘‘charged 
as a retaliation ‘for patronizing any other carrier,’ * * * 
[but] because the shipper does not sign the contract, regard- 
less of whether or not he patronizes any other carrier.’’ 
Further, it held (J. A. 58) that Section 14 Third does not 
prohibit all discriminations, but only ‘‘unjust”’ ones, and 
that the ‘‘prima facie discrimination against shippers in- 
herent in dual rate systems’’ (J. A. 59) is not ‘‘unjust”’ 
where, as here, it is a ‘‘necessary competitive measure to off- 
set the effect of non-conference competition’’ in the trade 
(J. A. 60).° 


STATUTE INVOLVED 


Pertinent provisions of the Shipping Act, 1916, 39 Stat. 
728, as amended, 46 U. S. C. 801 et seq., are set forth in the 
Appendix, infra, pp. 32-35. 


SUMMARY OF ARGUMENT 


I 


A. Section 14 Third of the Shipping Act, 1916 makes it il- 
legal for any common carrier by water ‘‘to retaliate against 


® The Board stated (J.A. 61-62) that the dual rate system, “by 
creating a basic core of cargo on which the conference can rely 
for the period of the contracts, will eliminate, for that period, the 
pressure on conference lines to reduce rates to meet Isbrandtsen’s 
lower rate competition and will thereby create greater stability 
of rates and service, facilitate forward trading by shippers, and 
decrease the threat of rate wars.” It also held (J.A. 62) that the 
914% differential between the contract and non-contract rates 
was, with certain exceptions, reasonable in relation to its probable 
effect on shippers and on the competitive position of Isbrandtsen. 
It concluded (J.A. 62) that, as to commodities capable of being 
carried by both Isbrandtsen and Conference vessels, the spread 
was “large enough to furnish protection to the conference lines 
against inducements to shippers offered by Isbrandtsen and small 
enough to enable Isbrandtsen to remain competitive with the con- 
ference.” The Board found it “probable” that Isbrandtsen will 
retain 10% or more of the cargo moving in the trade as against 
the 26% which it carried in 1952 (J.A. 62), and stated (J.A. 62) 
that Isbrandtsen’s 10% would be “an equitable share of the trade.” 
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any shipper * * * ‘or resort to any discriminatory or 
unfair methods because such shipper has patronized any 
other carrier * * * or for any other reason.’? Under 
the dual rate system, a shipper who refuses to sign an ex- 
elusive patronage contract with the Conference is charged 
914% more than a shipper who signs such contract. Con- 
cededly, there is no difference in the cost or value of the 
services which the two shippers receive. We submit that 
charging a shipper a higher rate solely because he refuses 
to boycott the carrier’s competitors is plainly retaliation 
for patronizing other carriers, within the meaning of Sec- 
tion 14 Third. 

B. Since, as the Board has found, the dual rate system is 
prima facie discriminatory, it also violates the prohibition 
against discriminatory methods. Section 14 Third is not 
limited, as the Board construes it, to prohibiting only ‘“un- 
just’? discrimination. The legislative history of the Act 
shows that Congress intended to prohibit any retaliatory 
discrimination and not merely ‘‘unjust’’ discrimination. 

But assuming arguendo that the Section condemns only 
unjust discrimination, the dual rate system nevertheless is 
unlawful. While a rate differential may be justified if it 
bears some ‘‘reasonable relation to the amount of differ- 


ences in services provided’ (Western Union Tel. Co. v. Call 
Publishing Co., 181 U. S. 92, 100), here the services under 
the two rates are identical. The 914% differential therefore 
is arbitrary and unjust. Indeed, it is hard to imagine a 
clearer case of ‘‘unjust discrimination’”’? than that of two 
shippers paying different rates for the same cargo moving 
side by side in the same vessel to the same port, merely 
because one has agreed and one has refused to boycott the 
earrier’s competitors. 7 

The fact that Congress did not explicitly prohibit the dual 
rate system by name, as it did in the case of fighting ships 
and deferred rebates (in Sections 14 First and Second, re- 
spectively), does not show that Congress intended to legalize 
the system. Since Section 14 Third prohibits other dis- 
criminatory methods, it must be read as condemning prac- 
tices not prohibited by name. Fighting ships and deferred 
rebates were the principal retaliatory methods employed 
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by the conferences against independent carriers at the timé 
the Act was passed. The dual rate system in its present 
form was not then known, let alone substantially used. The 
legislative history shows that Congress was well aware that 
conferences are in a position to use their combined power 
to force shippers who are partly dependent upon the service 
of the conference to boycott independent carriers, and that 
it intended to outlaw any such coercive practices. 


There is nothing in the legislative history to show, as the 
Board held, that Congress intended to authorize the dual 
rate system. Indeed, since the dual rate system inflicts 
substantially the same economic injury upon shippers and 
independent carriers as the deferred rebate, it would be 
anomalous if Congress had sanctioned the former practice 
while specifically condemning the latter. A more reasonable 
construction of Section 14 Third, we submit, is that Con- 
gress specified the principal unfair practices then employed 
by the conferences against the independents (deferred re- 
bates and fighting ships), and then went on to condemn ‘‘all 
other discriminating or unfair methods”’ which might be 
used. . 


The fact that Congress empowered conferences, subject 
to Board approval, to destroy competition among their 
members by fixing rates, does not mean that conferences 
were also authorized to use their collective economic power 
against independent earriers. It is one thing for a group of 
competitors to eliminate competition among themselves; it 
is quite another for them to attempt concertedly to eliminate 
another competitor. 


C. The dual rate system is also unlawful in that it con- 
stitutes an ‘‘unfair method”’ used by the conferences against 
independent shippers. The term ‘‘onfair’’ in Section 14 
Third must be read broadly, and we believe that it was in- 
tended to prohibit the use of the combined economic power 
of the Conference to squeeze independents and shippers. 
Coerced exclusive dealing agreements are just as unfair as 
deferred rebates, fighting ships, or refusal of available 
space to a shipper because he has patronized another car- 
rier (Section 14 Third). 











D. The per se invalidity of the dual rate system has not 
been passed upon by the courts, and the Board’s own de- 
cisions on the issue have, as Judge Jerome Frank stated in 
Isbrandtsen Co. V. United States, 96 F. Supp. 883, 890 
(S.D.N.Y.), lacked uniformity and eonsistency.’’. The 
fact that several courts have invalidated particular dual 
rate systems on the basis of the particular facts involved, 
without reaching the broader question of per se illegality, 
affords no basis for inferring that they implicitly held the 
system not unlawful. And, to whatever extent prior Board 
decisions are persuasive on the issue, their reasoning sup- 
ports our position that the system is unlawful. 


II 


Section 15 of the Shipping Act, 1916 provides that the 
Board ‘‘may * * * disapprove, cancel or modify any 
agreement [among common carriers fixing rates, or con- 
trolling, regulating, preventing or destroying competition] 
that, it finds to be unjustly discriminatory * * * as be- 
tween * * * shippers * * * orto be in violation of 
this Chapter, and shall approve all other agreements, modi- 
fications, or cancellations’’ (emphasis added). It also ex- 
empts agreements approved by the Board from the antitrust 
laws. 


The clear import of these provisions is that the Board 
may approve only such agreements as it finds not to be un- 
justly discriminatory or unfair, or in violation of the Act, 
and must disapprove all others. Since, as shown in Point 
I, the dual rate system is illegal under Section 14 Third, the 
Board has no power to approve it. Moreover, the Board 
also is precluded from approving the system because it is 
unjustly discriminatory between shippers under Section 15. 

The use of the word ‘‘may”’ in Section 15 does not give the 
Board any discretion to approve agreements which are in 
violation of the Act. The Congressional directive that the 
Board shall approve ‘call other agreements,’’ 1. ¢., other 
than those which it finds to be in violation of the Act, car- 
ries the clear command that the Board is not to approve 
agreements which violate the Act. Certainly Congress did 
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not intend that the Board would have the power to insulate 
from the Sherman Act anticompetitive practices which are 
specifically condemned in Section 14 Third. 


ARGUMENT 


Introduction 


Section 15 of the Shipping Act, 1916 makes ‘‘unlawful’’ 
any agreements among common carriers fixing or regulat- 
ing transportation rates, giving special rates, or controlling, 
regulating, preventing or destroying competition unless 
approved by the Board. Agreements approved by the Board 
are exempted from the antitrust laws. Section 10 further 
provides that the Board ‘‘may* * * disapprove, cancel 
or modify any agreement * * * that it finds to be un- 
justly discriminatory * * * as between * * *  ship- 
pers * * * orto operate to the detriment of the commerce 
of the United States, or to be in violation of this Chapter, 
and shall approve all other agreements, modifications, or 
cancellations’? (emphasis added). 

Section 14 of the Act outlaws various anticompetitive 
practices in the shipping industry. It prohibits carriers 
from giving shippers any ‘‘deferred rebate’’ (Section 14 
First), or using a ‘‘fighting ship’’ (defined as a vessel used 
‘<for the purpose of excluding, preventing, or reducing com- 
petition by driving another carrier out of said trade’’) (Sec- 
tion 14 Second). Section 14 Third makes it illegal for any 
carrier to 


Retaliate against any shipper by refusing, or threaten- 
ing to refuse, space accommodations when such are 
available, or resort to other discriminating or unfair 
methods, because such shipper has patronized any other 
carrier or has filed a complaint charging unfair treat- 
ment, or for any other reason [emphasis added]. 


The Board held (J. A. 60) that the dual rate system ‘‘is, 
in itself, lawful, and does not require our disapproval un- 
less, under the facts adduced in a particular case,’’ it would 
be unjustly discriminatory and unfair as between shippers, 
carriers, etc., would operate to the detriment of the com- 
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merce of the United States, or would be in violation of the 
Act. We shall show, however, that Section 14 Third of the 
Act prohibits all dual rate systems, without regard to the 
facts which may be ‘‘adduced in a particular ease,’’ and that 
the Board therefore cannot approve such a system and 
thereby insulate it from the operation of the antitrust laws. 
Specifically, we shall argue in Point I that the charging of a 
higher rate for the same transportation service solely be- 
cause a shipper refuses to sign an exclusive patronage con- 
tract with the conference is retaliatory, discriminatory and 
unfair within the meaning of Section 14 Third. We shall 
show that the Section is not limited, as the Board interprets 
it, to prohibiting only ‘‘ynjust’’ discrimination, but that 
it prohibits any discrimination ; and that in any event it is 
‘conjustly”’ discriminatory for a earrier to charge different 
shippers different rates for the same service. In Point I 
we shall urge that since the dual rate system is illegal under 
Section 14 Third, the Board cannot approve it under Sec- 
tion 15. 


1. The Contract/Non-Contract Rate System Is Retaliatory, Dis- 
" eriminatory and Unfair Within the Meaning of Section 14 
Third of the Shipping Act, 1916. 


A. The charging of the higher non-contract rate to a non- 
signing shipper constitutes retaliation against him for 
patronizing non-conference carriers 


‘As the Board has conceded (J. A. 35), there is “no differ- 
ence in the cost or value of service rendered to two ship- 
pers,’’ one of whom signs an exclusive patronage contract 
and the other of whom does not. The sole reason the non- 
signer pays 912% more for the identical transportation 
service is because he refuses to give the conference lines all 
his business. A plainer case of retaliation against shippers 
for patronizing non-conference carriers would be hard to 
imagine. 


The Board held, however, that such charging of higher 
rates to shippers who refuse to boycott independent car- 
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riers was not ‘‘retaliation’”’ against them. It stated (J. A. 
58) that retaliation connotes the idea of vengeance, of re- 
turning ‘‘like for like’’ or ‘‘evil for evil,”? and that “‘the 
charging of a higher rate to a shipper who voluntarily 
declines to give his exclusive patronage’”’ cannot be deemed 
retaliation under the statute. Further, the Board was of 
the view that the higher non-contract rate was not ‘¢charged 
as retaliation for ‘patronizing any other earrier,’ [but] 
because the shipper does not sign the contract, regardless 
of whether or not he patronizes any other carrier”’ (J. A. 
58). 

But Section 14 Third prohibits retaliation because the 
shipper has patronized other carriers or “‘for any other 
reason.’? Thus, even viewing the charging of the higher 
rate to the non-signing shipper as solely because of his 
refusal to sign, the statutory prohibition would still apply. 
Moreover, we think that it is retaliation within the ordinary 
meaning of the term for a carrier to charge a shipper a 
higher rate solely because he refuses to boycott the car- 
rier’s competitor. 


The Board’s interpretation of the Act would open the 
way to widescale evasion. Thus, Section 14 Third also 
prohibits a carrier from refusing available space because 
a shipper has patronized other carriers. But if the con- 
ference lines were to deny space to shippers who refused 
to sign exclusive patronage contracts, that would not be 
illegal under the Board’s theory since the space would be 
refused not for having patronized other carriers but for 
having refused to sign an agreement not to do so. In view 
of the Congressional purpose to prohibit conferences from 
using their concerted economic power to gain unfair com- 
petitive advantages over independent carriers (see the 
legislative history discussed infra, pp. 16-21), we submit 
that Section 14 Third should not be interpreted so as to 
permit the conference to do indirectly what it cannot do 
directly. The Act should be construed so as to effectuate, 
not to frustrate its basic purpose. United States v. Amert- 
cam Trucking Assns., 310 U. S. 534, 542, 
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B. The charging of two different rates for the same trans- 
portation service ts a <“‘discriminatory method.”’ 


The Board recognized, as the Supreme Court repeatedly 
has pointed out,”° that the charging of two different rates 
for the same transportation service is ‘‘prima facie dis- 
crimination’? (J. A. 59, 67). However, it construed 
the unqualified prohibition in Section 14 Third against any 
‘¢discrimination”’? as condemning only ‘‘unjust”’ discrimi- 
nation,” and concluded that the admittedly discriminatory 
dual rate system here involved was not ‘‘ynjustly”’ so. 

The legislative history of the Act indicates, however, that 
the unqualified prohibition of discriminatory methods was 
deliberate, not inadvertent, and that Congress in Section 
14 Third intended to prohibit any discrimination, not 
merely ‘‘unjust’’ discrimination. The report of the Alex- 
ander Committee, which is the principal source of the legis- 
lative history of the Act,” reflects the strong urging of 


19 See Western Union Tel. Co. v. Call Publishing Co., 181 US. 
92, 100; Interstate Commerce Commission v. Mechling, 330 US. 
567, 583; Alabama Great Southern R. Co. v. United States, 340 
US. 216, 227; cf. Swayne & Hoyt, Ltd. v. United States, 300 U.S. 
297, 303. 

11 The only reason given by the Board for construing discrimina- 
tory to mean “unjustly” discriminatory was the dictum in United 
States v. Wells Fargo Express Co., 161 Fed. 606, 610 (N.D. Il.) 
that “it is difficult to conceive of the terms ‘discrimination,’ ‘prej- 
udice’ or ‘disadvantage’ as not associated with what is unjust, un- 
reasonable and undue” (J.A. 58). 

22'The Alexander report was prepared by the House Committee 
on the Merchant Marine and Fisheries pursuant to resolutions in 
the 62nd Congress (H. Res. 425, 587) and the 63rd Congress (H. 
Res. 205), and was submitted during the 63rd Congress in 1914 
(H. Doc. 805, 63rd Cong., 2nd Sess.). A bill largely carrying out 
the recommendations of the Report was introduced (H.R. 17328), 
but not passed. In the 64th Congress the bill was reintroduced 
in substantially the same form (H.R. 15455, 64th Cong., 1st Sess.) 
and the report of the Committee recommending the bill quoted 
verbatim the recommendations of the Alexander report, and stated 
that the bill had been framed in large part upon the basis of its 
recommendations. H. Rep. 659, 64th Cong., Ist Sess., 27. The 
Senate Committee also adopted the recommendations of the Alexan- 
der report. S. Rep. 689, 64th Cong., Ist Sess. 





shippers that such an absolute ban be imposed. Thus, in 
summarizing the recommendations which it had received, 
the Committee stated (p. 313): 


Briefly stated, it was the consensus of opinion that 
discrimination between shippers in the matter of rates 
and cargo space should be absolutely prohibited * * *. 


And the Committee recommended ‘‘that, with due regard 
to the proper loading of the vessel and the tonnage avail- 
able, discrimination between shippers * * * in the matter 
of rates * * * be prohibited’’ (p. 421). 

That the drafters of the Act did not intend ‘‘discriminat- 
ing’’ in Section 14 Third to be construed as ‘‘unjustly’’ or 
‘<ynreasonably”’ discriminating, and that they recognized 
that it could make a difference whether such qualifying 
words were added, is shown by their use of the two phrases 
‘‘discriminating or unfair’’ and ‘‘unjustly discriminatory 
or unfair”? in respective bills introduced in Congress by 
Chairman Alexander. When the Shipping Act bill was 
first introduced in the 63rd Congress by Chairman Alex- 
ander (see H. R. 17328, 63rd Cong., 2nd Sess.) and referred 
to the Committee on Merchant Marine and Fisheries, Sec- 
tion 2 Third of the bill (which corresponded with Section 14 
Third of the Act) had the phrase ‘‘discriminating or un- 
fair’’ (method) in it as Section 14 Third of the Act does to- 
day. Section 3 of that bill (which corresponded with Section 
15 of the Act), however, specified that the Interstate Com- 
merce Commission was empowered to disapprove agree- 
ments which it found to be ‘‘discriminating or unfair’’ as 
between shippers. 

Later, in the 64th Congress, when Chairman Alexander 
introduced H. R. 15455 (the bill which became the Shipping 
Act), the phrase ‘‘discriminating or unfair’’ in Section 3 of 
H. R. 17328 (63rd Cong., 2nd Sess.) had been changed to 
H. R. 15455 (64th Cong., 1st Sess.) to ‘“‘unjustly discrimina- 
tory or unfair.’’ The phrase ‘discriminating or unfair”’ 
(method) in Section 2 Third of H. R. 17328 (63rd Cong., 
Ond Sess.), however, was unchanged in H. R. 15459. From 
this, it can only be concluded that had the Alexander Com- 








mittee wanted to insert the qualifications ‘‘unjustly”’ into 
Section 14 Third, it would have done so at the same time. 

The fact that qualifying adjectives are found in pro- 
visions relating to general discrimination between carriers, 
shippers, ports, etc. (see Sections 15-17 infra, pp. 32-35) 1s 
nowise inconsistent. Congress may well have recognized 
that some differences which would be called discrimination 
would inevitably occur in the rate structures and services 
rendered, and deliberately have left some leeway for such 
differences, if found by the Board not to be unjust or un- 
reasonable. But when Congress dealt with retaliation in 
Section 14 Third, it was less tolerant. Even a little retali- 
ation, achieved by @ discriminating or unfair method, is a 
dangerous and undesirable practice. Congress presumably 
felt the same way about retaliation as it did about deferred 
rebates and fighting ships, which it also forbade without 
qualification. A similar deliberate differentiation between 
any discrimination and ‘‘undue or unreasonable’’ discrimi- 
nation is found in the Interstate Commerce Act. See 
opinion of Judge Learned Hand in Baltimore & Ohio R. Co. 
v. United States, 22 F. Supp. 533, 538 (N. D. N. Y.). 

But even assuming arguendo that Section 14 Third can be 
read as prohibiting only “* unjust”’ discrimination, that would 
not authorize the Board to approve @ dual rate system. If 
there were some difference, albeit a slight one, between the 
services offered the contract and non-contract shipper, there 
might well be a question whether the admittedly discrimi- 
natory rate differential was ‘‘ynjust.’? Concededly, a rate 
differential may be justified under a statute prohibiting 
unjust discrimination or undue preference if it has some 
‘¢reasonable relation to the amount of differences in serv- 
ices provided.”” Western Union Tel. Co. v. Call Publishing 
Co., 181 U.S. 92, 100. But here there is not even a pretense 
of a difference in service. Accordingly, by any standard 
known to transportation law, the differential must be re- 
garded as wholly arbitrary and therefore ‘“‘unjustly’’ dis- 
eriminatory. Indeed, it is hard to imagine a clearer case 
of “unjust discrimination”’ than that of two shippers pay- 
ing different rates for the same cargo moving side by side 
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in the same vessel to the same port, solely because one has 
agreed and the other has refused to boycott the carrier’s 
competitors. And such discrimination does not become 
‘<just?’? merely because it is an effective device for carry- 
ing out what the Board deems to be the laudible purpose of 
promoting ‘‘stability’’ in the trade by weakening Isbrandt- 
sen’s competitive position.” 

Nor is there any merit to the Board’s conclusion that if 
Congress had intended to prohibit the contract/non- 
contract system, it would have done so explicitly by name, 
as it did in the case of deferred rebates and fighting ships 
(J. A. 51-52). In the first place, it is obvious that Con- 
gress was not referring to deferred rebates or fighting 
ships in Section 14 Third. If the references in Section 14 
Third to retaliation by resort to other ‘‘discriminatory or 
unfair methods” are not to be disregarded as surplusage, 
they must be read as covering practices not prohibited by 
name. Concededly, the abuses upon which the Alexander 
Committee primarily focused were the ones which it singled 
out for mention. And the report shows that the most wide- 
spread and generally criticized practices at that time were 
the deferred rebate * and the fighting ship. But in its 
summaries of conference practices and proposals made to 
it, and in its own recommendations, the Committee reflects 
concern with rate discrimination generally and the use of 
such discrimination against independent carriers and ship- 
pers who patronize them.”® 


18 Significantly, it was the Conference itself, and not Isbrandtsen, 
which created “instability” by instituting the rate war. As the 
Board found (J.A. 29), rates in the trade were stable prior to the 
rate war. Moreover, the cutting of rates by certain conference 
members to a level below their own handling costs (J.A. 31) may 
have been an unfair competitive method prohibited by Section 
14 Third. 

14 See 53 Cong. Rec. 8095. The Alexander report states that the 
deferred rebate “has proved by far the most effective device for 
the control of a trade.” H. Doc. 805, 68rd Cong., 2nd Sess., 287. 

15 Jd. at 289-90, 304. 

16 Td. at 290-2, 307, 411, 417, 420, 421, 423. 

That the Alexander Committee desired to outlaw all discrimina- 
tory methods against shippers, and without any exception for rate 














The Alexander Committee was acutely aware that con- 
ferences are in a position, unless stopped by law, to use 
their combined power to force shippers who are partly de- 
pendent upon the service of the conferences to boycott in- 
dependent carriers entirely. Thus, in discussing the vice of 
space refusal as a retaliatory method, the Committee said 
(p. 288) : 


'* © * as has been repeatedly pointed out in this 
volume, shippers require, above all else, a regular serv- 
ice, and in this connection the testimony shows that by 
patronizing an outside line the shipper would not only 
forfeit his rebates but could be penalized by being 
denied accommodations for future shipments even at 
"the full rates of freight. Such retaliation would leave 
the shipper unprotected since an independent line is 
not large enough to supply him with tonnage at all 
| times. In other words, the conference lines, by rotating 
the sailings of their steamers, can give a regular and 
frequent service, whereas the independent line with its 
- fewer steamers can only offer sailings at less frequent 
intervals. 


That Congress intended Section 14 to outlaw all dis- 
eriminatory practices which the conferences might use as 
economic barriers against the independents, and not just the 
practices specifically enumerated, is further shown by the 
following statement by Representative James F. Byrnes, 
a member of the Alexander Committee, made on the floor 
of Congress with respect to Section 14 (53 Cong. Rec. 8087) : 


_ - The regulatory features of the bill are agreed to by 
all fair-minded men. They seek simply to enable an 


discrimination by means of a contract device, is further shown by 
the Committee’s recommendation on page 30 of its report (H. 
Rep. No. 659, 64th Cong., 1st Sess.) that: 


* * * with due regard to the proper loading of the vessel and 
the tonnage available, discrimination. between shippers or ports 
in the matter of rates and space accommodations be pro- 
hibited. [Italics added.] 





independent ship-owner to carry on his business with- 
out having the shipping trust drive him out by dis- 
criminatory and unfair practices. 


In short, there is no basis in the Alexander report for the 
Board’s conclusion (J. A. 51) that the contract/non-con- 
tract rate system was given the Committee’s blessing. 

The Committee did state, in a summary of contentions as 
to the disadavantages of shipping conferences and agree- 
ments as then conducted, that (p. 307) : 


By deferring the payment of the rebate until three or 
six months following the period to which the rebate 
applies ship owners effectively tie the merchants to a 
group of lines for successive periods. In this connec- 
tion it is argued that the ordinary contract system does 
not place the shipper in the position of continual de- 
pendence that results from the deferred rebate system. 
[Italics added. ] 


But the ‘‘ordinary contract system’’ referred to in the re- 
port—a reference upon which the Board places great re- 
liance (J. A. 51-52)—is not the same thing as the ‘‘con- 
tract/non-contract system’’ here involved. Indeed, there is 
nothing in the Alexander Report to show that at that time 
the dual rate system in its present form was even in exist- 
ence—let alone in substantial use. 

Moreover, the quoted passage is not a statement of ap- 
proval but merely a statement of a contention made before 
the Committee which the latter neither expressly approved 
nor disapproved.” The fact that the Committee recom- 
mended a specific prohibition against deferred rebates, but 
did not propose a similarly explicit ban on the ‘‘ordinary 


17 The dictum in Swayne & Hoyt, Ltd. v. United States, 300 U.S. 
297, 307, ftn. 3, relied upon by the Board (J.A. 50-51), that “The 
Committee recognized that the exclusive contract system does not 
necessarily tie up the shipper as completely as ‘deferred rebates,’ 
since it does not place him in ‘continual dependence’ on the car- 
rier * * * [and] the Committee did not condemn the contract 
system completely,” appears to be based on a misreading of the 
Committee’s position. 
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contract system,’? does not ‘‘indicate[s] an adoption by the 
committee of the witnesses’ testimony in this respect’’ 
(J. A. 51-52). 


The economic ‘‘bite’’ of the deferred rebate and the dual 
rate system upon shippers and independent carriers is sub- 
stantially identical. Cf. Swayne & Hoyt, Ltd. v. United 
States, 300 U. S. 297, 307. Each subjects a shipper who 
wishes to patronize independent earriers to heavy penalties 
by way of substantially higher rates, and each imposes seri- 
ous competitive obstacles in the way of the independent 
carrier. We think it would have been anomalous for Con- 
gress to have prohibited deferred rebates, and at the same 
time to have sanctioned other devices which have substan- 
tially the same coercive effect upon shippers. 


A more logical reading of the Section, and one which ef- 
fectuates the basic Congressional purpose of protecting the 
independent carriers from the predatory practices of the 
conferences, is that Congress specified the principal unfair 
practices then employed (deferred rebates and fighting 
ships), and then went on to condemn “‘all other discriminat- 
ing or unfair methods”’ which might be used to coerce ship- 
pers. Indeed, since the deferred rebate had proven to be 
an extremely effective economic weapon against the inde- 
pendent carriers, the conferences had no occasion to use the 
dual rate system extensively until the deferred rebate had 
been prohibited by the Act. It is hardly surprising, there- 
fore, that Congress did not single out the dual rate system 
for specific condemnation. 


The fact that Congress selected a ‘‘regnlated conference 
system in preference to unregulated cutthroat competition”’ 
(J. A. 59) and empowered the conferences, subject to Board 
approval, to destroy competition among their members by 
fixing rates, does not mean that the conference also was au- 
thorized to use its collective economic power against inde- 
pendent carriers. It is one thing for a group of competitors 
#9 eliminate competition among themselves; it is quite 
another for them to attempt concertedly to eliminate another 
competitor. . 





As the Board has ‘‘candidly’’ recognized * 


The contract system should be frankly recognized as & 
device tending towards the monopolization of ocean 
commerce in particular trades by the members, col- 
lectively, of conferences which serve those trades. We 
use the word ‘‘monopolization’’ with no ideological 
overtones, but merely in its dictionary sense, which is 
the obtaining or assumption of ‘‘exclusive possession or 
control.’? Whether the contract system in a particular 
ease actually has the effect of producing a complete 
monopoly (i. e., control of a trade) depends upon how 
well it works; admittedly, it is monopolistic in purpose. 
The extent to which it is monopolistic in effect depends 
upon how successfully that purpose is achieved * * * 
if a contract system is wholly effective, it will result ina 
complete monopoly in the sense that all cargo moving 
in a trade where the system is used, will move in ships 
of conference carriers. Necessarily, in these circum- 
stances, there would be no service by independent 
operators. 


It is hardly likely that Congress, after carefully pro- 
hibiting the principal devices (fighting ships and deferred 
rebates) which the conferences had used in attempting to 
monopolize the trade, would have sanctioned a similar de- 
vice which, if ‘‘wholly effective * * * will [also] result 
in a complete monopoly’’ of the trade. And it is no answer 
that the Board has estimated that in this particular trade 
the dual rate system will ‘‘probably’’ permit Isbrandtsen 
to hold 10% of the business. The legality of a monopolistic 
device does not depend on how completely it achieves 
monopoly, for it is equally illegal whether it produces a 90%, 
a 95%, a 99% or a 100% monopoly. 

The conclusion that Congress did not intend to sanction 
practices with such monopolistic tendencies is strengthened 
by the fact that, as the Board recognized (J. A. 57), Con- 


18 The Board’s statements were made in its brief filed in Js- 
brandtsen Co. v. United States, 96 F. Supp. 883, and quoted in 
the Court’s opinion at page 888, footnote 13. 
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eress did not give it the rate-fixing power which custo- 
marily is provided in a system of public utility regulation 
which contemplates or tends toward monopoly. Without 
effective competition by independent carriers, conferences 
would have little incentive to keep rates at a reasonable 
level. 


C. The contract/non-contract rate system is an ‘‘unfair 
method”’ 


The contract/non-contract rate system is also unlawful 
in that it constitutes an ‘<ynfair method’? used against in- 
dependent shippers. Concededly, the term ‘‘onfair’’ is @ 
general one with many meanings in different contexts. We 
believe, for all the reasons set forth in the preceding sections 
of this argument, that in the context of Section 14 Third 
the term must be read broadly. In using a term like “‘un- 
fair,’’ Congress obviously had in mind the abuse of the com- 
bined economic power of the conferences being used to 
squeeze independents and shippers. If it is unfair (and 
Congress appears to have thought that it is) to refuse avail- 
able space to a shipper because he has patronized another 
earrier (Section 14 Third), it is equally unfair to offer the 
space, but only at a penalty rate. Similarly, if deferred 
rebates and fighting ships are unfair, coerced exclusive deal- 
ing contracts can hardly be regarded as fair.° Manifestly, 


19 A hypothetical case will, perhaps, serve best to illustrate the 
close similarity between the deferred rebate and the dual rate sys- 
tem. Under the former system, which was in common use when 
the Alexander report was written, Shippers A and B would pay 
identical sums, let us say $100, for identical shipments over & con- 
ference line. Shippers were invited, however, to sign exclusive 
patronage contracts. These contracts provided, in substance, that 
the shipper would receive @ rebate, let us say of 10%, some time 
after the expiration of. the contract, if he had patronized confer- 
ence lines exclusively during the contract period. Thus, if Shipper 
A signed and observed such @ contract, his actual rate would ulti- 
mately prove to be $90, i.e., $100 less the $10 deferred rebate. To 
Shipper B, a non-signor, the rate would remain $100. 

- Under the dual rate system, the same end result is reached by 2 
slightly different road. He who signs the exclusive contract re- 
ceives the reduction in advance and is made subject to penalty 





it is unfair to impose substantial penalties in the form of 
increased rates in order to coerce shippers to abandon their 
economic freedom to patronize carriers of their choice. 

The term ‘‘unfair’’ as used in this Act has been judicially 
construed and has also been construed by the Board. In 
Prince Line v. American Paper Exports, 55 F. 2d 1053, 1055 
(C. A. 2), a proceeding concerning Section 16 of the Act, the 
court, through Judge Learned Hand, defined an ‘‘unfair’’ 
device as one which “‘destroyed that equality of treatment 
between shippers, which it was the primary purpose of the 
section, and for that matter of the whole statute, to main- 
tain.”? And in Eden Mining Co. v. Bluefields Fruit & S. S. 
Co.,1 U.S. S. B. 41, 45-6, the Shipping Board described the 
contract/non-contract system as of the same nature as 
‘other kinds of unjust discrimination resulting from unfair 
conditions imposed by carriers wpon shippers” (emphasis 
added). The Board there also rejected the contention that 
shippers were not denied ‘‘sybstantial equality of treat- 
ment’? because they were ‘‘extended full opportunity to 
avail themselves of the lower rates by agreeing to the same 
condition which contract shippers had accepted.’’ It ruled 
that 


Under the statute, the complainants, as members of the 
shipping public, were entitled to have their shipments 
carried at the same rates as other patrons who received 
identical service. This right attached to each individual 
transportation transaction as such, and was not to be 
predicated upon any condition imposed by the respond- 
ent restricting the complainants’ freedom of choice as 
to what carrier or carriers they should elect to patronize 
in connection with subsequent shipments. 


eee 
provisions (see J.A. 36) if he thereafter fails to observe the ex- 
clusive requirement. And he who fails to sign is compelled to pay 
a higher rate, the amount of the differential depending upon the 
particular percentage fixed. 

In either event, it is obvious that the shipper who refuses to 
sign the exclusive contract is penalized. It is immaterial whether 
this is accomplished by giving the contract shipper a premium in 
advance—a preferred rebate, as it were—or by paying him a 
deferred rebate. Be, 


- 
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Mo the same effect was the Board’s statement in Contract 
Routing Restrictions, 2 U.S. M. C. 220, 226, in which it con- 
demned a dual rate system, that ‘‘Equality of treatment is 
not accorded the shipper merely by giving him the oppor- 
tunity to enter into discriminatory contracts in the same 
manner as offered to all shippers.” ”° 


D. The per se invalidity of the dual rate system has not been 
passed upon by the courts, and the Board decisions on 
the point are inconsistent 


In holding that the dual rate system is not per se illegal 
under the Shipping Act, 1916, the Board placed considerable 
reliance on its conclusion that the contentions as to per se 
illegality ‘‘have never been adopted by judicial or adminis- 
trative bodies’”’ (J. A. 38). The fact is, however, that the 
courts have never decided the question, and the Board’s 


own decisions on this issue have, as Judge Jerome Frank 
stated in Isbrandtsen Co. v. United States, 96 F. Supp. 883, 
890 (S. D. N. Y.), ‘‘lacked uniformity and consistency.”’ 


‘The validity of the dual rate system has been before the 


Supreme Court three times. In the first of those cases, 
United States Navigation Co. v. Cunard S. S. Co., 284 U.S. 
474, the issue was raised but the Court did not reach it. 
There the validity of the system was challenged in a private 


antitrust suit, but the Court held that the question was, 
in the first instance, within the primary jurisdiction of the 
Board. Cf. Far East Conference v. United States, 342 U.S. 
570. In the second case, Swayne & Hoyt, Ltd. v. United 


States, 300 U. S. 297, the validity of the dual rate system 


'20The Board in the instant case stated (J.A. 56) that it “con- 
sider[ed]” dual rate contracts to be “highly analogous” to volume 
discounts. The analogy is not persuasive. Under the dual rate 
system, it is the agreement not to patronize competitors and not 
the volume of shipments that determines whether the discount will 
be given. Thus, a small shipper who gives the conference his entire 
annual business of 100 tons pays rates 914% lower than a large 
shipper who, although refusing to sign the exclusive patronage 
agreements, gives the conference 90% of his annual volume of 5,000 
tons. Moreover, Section 14 Fourth of the Act prohibits any “unfair 
or unjustly discriminatory contract with any shipper based on the 
volume of freight offered * * *.” 
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under Section 14 was not an issue, although the Court up- 
held the Board’s finding that the system there involved 
violated Section 16 of the Act, which makes it unlawful to 
give ‘‘undue or unreasonable’’ preference or advantages.” 
Finally, in A/S. J. Ludwig Mowinckels Rederi, et al. v. 
Isbrandtsen Co., 342 U. S. 950, the judgment of a specially 
constituted three-judge district court setting aside a Board 
order approving a dual rate system was affirmed by an 
equally divided court. The district court, however, there 
had found it unnecessary to reach the question of the per se 
illegality of the system, since it concluded that the differ- 
ential between the contract and non-contract rates was arbi- 
trary and therefore required invalidation of the system. 

The most that can be said, therefore, is that under the 
adjudicated cases the per se illegality of the dual rate sys- 
tem is still an open question. The fact that in those cases 
the courts invalidated the system on the narrower ground 
of the particular facts involved rather than on the broader 
statutory ground affords no basis for inferring that they 
implicitly held the system lawful. 

The Board’s own administrative decisions dealing with 
this problem have not been consistent. In four of the cases, 
the system was disapproved in the circumstances and under 
the particular sections of the Act involved. Eden Mining 
Co. v. Bluefields Fruit € S. S. Co.,1 U.S. S. B. 41 (1922) ; 
Intercoastal Investigation, 1 U. S. S. B. B. 400 (1935); 
Contract Routing Restrictions, 2 U. S. M. C. 220 (1939) ; 
Gulf Intercoastal Contract Rates, 1 U.S. S. B. B. 524, ap- 
proved sub nom. Swayne & Hoyt, Ltd., et al. v. United 
States, 18 F. Supp. 25 (D. D. C.), affirmed, 300 U. S. 297. 
In several other cases, the Board has approved the par- 
ticular system before it. 


21 The Court noted in passing that “the operation of the contract 
system, in the circumstances of this case, does not differ substan- 
tially from that of ‘deferred rebates’ outlawed in both foreign and 
coastwise shipping by §.14” (300 U.S. 307). In a footnote to this 
comment, the Court suggested that the Alexander Report “did not 
condemn the contract system completely” (ibid.). As has been 
pointed out, supra, p. 21, n. 17, the Court appears inadvertently to 
have treated a statement of a contention in the Report as if it were 
a statement of the Committee’s conclusions. © 
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The Eden case, supra, held the system unlawful under 
Sections 16 and 17 of the Act, which are less emphatic in 
their strictures against discrimination than is Section 14 
(see infra, pp. 34-35). The Board stated, inter alia (1 
U.S. S. B. at 45): 


‘It is evident that the purpose of Congress in enacting 

these provisions of the statute was to impose upon 
common carriers within the purview thereof the duty 
of charging uniform rates to all shippers receiving a 

_ similar transportation service. The duty of the re- 
spondent under these sections was to serve the public 
impartially * ° °. 


To the same effect is the following passage from Inter- ” 
coastal Investigation, supra: 


The prohibition of discrimination means, among other 


things, that no difference or distinction shall be made ~~ 


in rates that coerce the public to employ one competitor 
to the exclusion of another, or deprive one competitor 
of business which under freedom of selection by the 
public would be given to it, and thus create a monopoly 
in favor of another competitor [1 U. S. S. B. B. at 
456].” 


While these two decisions may be factually distinguish- 
able from the case at bar, their reasoning compels the con- 
clusion that the dual rate system is invalid under Section 14 
Third. If, as was stated in Eden, common carriers are 
under the ‘‘duty of charging uniform rates to all shippers 


22'The same decision contains the following statement as to the 
purpose of the Shipping Act, 1916 (1 USSBB. at 451-2): 

An underlying purpose of the Shipping Act, 1916, is to 
prevent every form of favoritism based upon the relations of 
the shipper with the carrier as a customer and to place all 
shippers, the large and small, the steady and occasional, upon 
a plane of equality in the right to service. For this reason that 
act condemns and makes unlawful every regulation, device, or 
subterfuge which undertakes to give to anyone an advantage 
based upon conditions other than those inhering in the trans- 
portation itself and alone. . 





receiving a similar transportation service,’’ and if, as stated 
in Intercoastal, the statute prohibits any ‘‘difference * * * 
in rates that coerce[s] the public to employ one competitor 
to the exclusion of another or deprive[s] one competitor of 
business which under freedom of selection by the public 
would be given to it,’’ then the statute also prohibits a 
system under which two shippers can be charged different 
rates for the identical service, with the necessary conse- 
quence of favoring the conference carriers over the in- 
dependents. To whatever extent the prior Board decisions 
are persuasive on this issue, they support our position that 
the dual rate system is illegal. 


Il. Section 15 of the Shipping Act, 1916 Does Not Empower 
the Board to Approve a Dual Rate System. 


Section 15 of the Act provides that the Board ‘‘may 
* * * disapprove * * * any agreement * * * that it finds 
‘to be unjustly discriminatory * * * as between carriers, 
shippers, [etc.] * * * or to operate to the detriment of the 
commerce of the United States, or to be in violation of this 
Chapter, and shall approve all other agreements * * *.”’ The 
clear import of these provisions, we submit, is that the Board 
may approve only such agreements as it finds not to be un- 
justly discriminatory or unfair, or to the detriment of the 
commerce of the United States, or in violation of the Act, 
and must disapprove all others. Since, as we have shown in 
Point I, supra, the dual rate system is illegal under Section 
14 Third, the Board has no power to approve it.* More- 
over, Section 15 also precludes the Board from approving 
the system because, as we have shown, it is unjustly dis- 


23 The reasoning which leads to the conclusion that the dual 
rate system is discriminatory and unfair under Section 14 Third 
also requires the conclusion that it constitutes “undue or unreason- 
able preference” or “prejudice” in violation of Section 16, and 
“unjust discrimination” in violation of Section 17. These sections 
were patterned upon comparable provisions of the Interstate Com- 
merce Act and, as the Supreme Court has pointed out, “the settled 
construction of the [Interstate Commerce Act] must be applied to 
the [Shipping Act,.1916] * * *.” United States Navigation Co. 
v. Cunard SS. Co., 284 US. 474, 481. 

Section 16 of the Shipping Act, 1916, and Section 3(1) of the 
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criminatroy between shippers in that it permits charging 
different rates for the identical service. 


The use of the word ‘“‘may”’ in Section 15 does not give 
the Board any discretion to approve agreements which are 
in violation of the Act. The Congressional directive that 
the Board shall approve ‘‘all other agreements,”’ i. €., other 
than those which it finds to be unjustly discriminatory or 
unfair or in violation of the Act, carries the clear command 
that the Board is not to approve agreements which are 
unjustly discriminatory or unfair or violate the Act. The 
entire thrust of Section 15 is to require the closest scrutiny 
of all agreements which, absent a specific grant of im- 
munity, would be violative of the antitrust laws. Certainly 
Congress did not intend that the Board would have the 
power to insulate from the Sherman Act practices which 
are specifically condemned in Section 14 Third. All the 
prohibitory provisions of Section 14 could be rendered 
nugatory if the Board had power to sanction them whenever 
it saw fit to do so. Congress cannot be deemed to have flatly 
prohibited such unfair competitive practices as deferred 


rebates, fighting ships and retaliatory discrimination 
cone es eee 


Interstate Commerce Act both prohibit common carriers from 
giving any “undue or unreasonable preference or advantage to 
‘any particular person * * *” or subjecting any person “to 
any undue or unreasonable prejudice or disadvantage wn any respect 
whatsoever” (emphasis added). Plainly, it would constitute undue 
or unreasonable preference or prejudice for a railroad to give 3 
shipper a substantially lower rate solely because of his exclusive 
patronage; it is similarly preferential and prejudicial for an ocean 
water carrier to do so. 

' Section 17 of the Shipping Act, 1916, prohibits any carrier from 
collecting any rate which, inter ala, is “unjustly discriminatory 
between shippers.” This prohibition parallels the prohibition on 
“gnjust discrimination” in Section 2 of the Interstate Commerce 
Act, which is defined as the charging of different rates for “a like 
and contemporaneous service in the transportation of a like kind 
of traffic under substantially similar circumstances and conditions.” 
There can be no question that under Section 2 no railroad in the 
country—let alone a group of railroads acting in concert—would 
be permitted to charge one shipper 914% more than another for the 
same service solely because the latter refused to give the carriers 
all his business. See cases cited supra, n. 10, p. 16. 





against shippers, and at the same time to have given the 
Board discretion to authorize them. 

The Board’s argument (J. A. 59-60) that the penalty rate 
system should be approved: because it is esential to the suc- 
cessful functioning of the conference sytem cannot prevail. 
First, there is no indication that Congress considered the 
penalty rate system or any other measure for coercing ex- 
elusive patronage of conferences a permissible method of 
competition. The Act and the legislative history reflect the 
opposite view. But even if the penalty rate system were 
the sine qua non of conference survival, the Board would 
be powerless to abrogate express prohibitions of the Ship- 
ping Act, 1916 to make use of the system possible. Second, 
the Board’s own findings refute its conclusion that con- 
ference members need to rest upon the crutch of discrimi- 
natory rates in order to survive. Prior to the Conference’s 
institution of the rate war in March, 1953 the Conference, 
at a time when Isbrandtsen was vigorously competing in 
the trade, had been able to obtain and hold between two- 
thirds and three-quarters of the traffic in this trade (see 


supra, p. 4). Moreover, the continued existence of many 
conferences which do not use the dual rate system or which 
do not apply it to commodities generally, attests the fact 
that the penalty rate system is not indispensable. 


CONCLUSION 


The Board’s order approving the dual rate system 
should be reversed. 
Respectfully submitted, 
Stantey N. Bagnes, 
Assistant Attorney General, 
Danie, M. Frrepman, 
Attorney, 
Department of Justice. 
Ne Brooks, 
Assistant General Counsel, 
Donatp A. CAMPBELL, 
Attorney, 
U. S. Department of Agriculture. 
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The Shipping Act, 1916, 39 Stat. 728, as amended, 46 
U.S. C. 801 et seg., provides in pertinent part as follows: 


See. 14. That no common carrier by water shall, di- 
rectly or indirectly, in respect to the transportation by 
water of passengers or property between a port of a 
State, Territory, District, or possession of the United 

- States and any other such port or a port of a foreign 
country— 


First. Pay or allow, or enter into any combination, 
agreement, or understanding, express or implied, to 
pay or allow, a deferred rebate to any shipper. The 
term ‘‘deferred rebate’’ in this Act means a return of 
any portion of the freight money by a carrier to any 
shipper as a consideration for the giving of all or any 
portion of his shipments to the same or any other car- 
rier, or for any other purpose, the payment of which is 
deferred beyond the completion of the service for which 
it is paid, and is made only if, during both the period 
for which computed and the period of deferment, the 
shipper has complied with the terms of the rebate agree- 
ment or arrangement. 

Second. Use a fighting ship either separately or in 
conjunction with any other carrier, through agree- 
ment or otherwise. The term ‘‘fighting ship”’ in this 
Act means a vessel used in a particular trade by a car- 
rier or group of carriers for the purpose of excluding, 
preventing, or reducing competition by driving 
another carrier out of said trade. 

Third. Retaliate against any shipper by refusing or 
threatening to refuse, space accommodations when 
such are available, or resort to other discriminating 
or unfair methods, because such shipper has patronized 
any other carrier or has filed a complaint charging 
unfair treatment, or for any other reason. [46 U.S. C. 
812.) 

s & se * 2° 

Sec. 15. Every common carrier by water, or other 

person subject to this Chapter, shall file immediately 
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with the Federal Maritime Board a true copy, Or, if 
oral, a true and complete memorandum, of every agree- 
ment with another such carrier or other person sub- 
ject to this Act, or modification or cancellation thereof, 
to which it may be a party or conform in whole or m 
part, fixing or regulating transportation rates or fares; 
giving or receiving special rates, accommodations, or 
other special privileges or advantages; controlling, 
regulating, preventing, or destroying competition; 
pooling or apportioning earnings, losses, or traffic; 
allotting ports or restricting or otherwise regulating 
the number and character of sailings between ports; 
limiting or regulating in any way the volume or char- 
acter of freight or passenger traffic to be carried; or in 
any manner providing for an exclusive, preferential, 
or cooperative working arrangement. The term 
‘‘agreement’’ in this section includes understandings, 
conferences, and other arrangements. 

The Board may by order disapprove, cancel, or 
modify any agreement, or any modification or cancel- 
lation thereof, whether or not previously approved 
by it, that it finds to be unjustly discriminatory or 
unfair as between carriers, shippers, exporters, im- 
porters, or ports, or between exporters from the United 
States and their foreign competitors or. to operate 
to the detriment of the commerce of the United States, 
or to be in violation of this chapter, and shall approve 
all other agreements, modifications, or cancellations. — 

Agreements existing at the time of the organization 
of the Board shall be lawful until disapproved by the 
Board. It shall be unlawful to carry out any agree- 
ment or any portion thereof disapproved by the Board. 

All agreements, modifications, or cancellations made 
after the organization of the Board shall be lawful only 
when and as long as approved by the Board, and. before 
approval or after disapproval it shall be unlawful to. 
carry out in whole or in part, directly or indirectly, any 
such agreement, modification, or cancellation. 

Every agreement, modification, or cancellation law- 
fal under this section shall be excepted from the pro- 
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visions of the Act approved July second, eighteen hun- 
dred and ninety, entitled ‘‘An Act to protect trade and 
commerce against unlawful restraints and monopolies,”’ 
and amendments and Acts supplementary thereto, and 
the provisions of sections seventy-three to seventy- 
seven, both inclusive, of the Act approved August 
twenty-seventh, eighteen hundred and ninety-four, en- 
titled “An Act to reduce taxation, to provide revenue 
for the Government, and for other purposes,’’ and 
amendments and Acts supplementary thereto. 

Whoever violates any provision of this section shall 
be liable to a penalty of $1,000 for each day such viola- 
tion continues, to be recovered by the United States in 
a civil action. [46 U.S. C. 814] 

Sec. 16. That it shall be unlawful for any shipper, 
consignor, consignee, forwarder, broker, or other per- 
son, or any Officer, agent, or employee thereof, know- 
ingly and willfully, directly or indirectly, by means of 
false billing, false classification, false weighing, false 
report of weight, or by any other unjust or unfair de- 
vice or means to obtain or attempt to obtain transporta- 
tion by water for property at less than the rates or 
charges would otherwise be applicable. 

That it shall be unlawful for any common carrier by 
water, or other person subject to this Act, either alone 
or in conjunction with any other person, directly or in- 
directly— 

First. To make or give any undue or unreasonable 
preference Or advantage to any particular person, 
locality, or description of traffic in any respect what- 
soever, or to subject any particular person, locality, or 
description of traffic to any undue or unreasonable 
prejudice or disadvantage in any respect whatsoever. 

Second. To allow any person to obtain transporta- 
tion for property at less than the regular rates or 
charges then established and enforced on the line of 
such carrier by means of false billing, false classifica- 
tion, false weighing, false report of weight, or by any 
other unjust or unfair device or means. [46 U. S. C. 
815] eo 6 @ 
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Sec. 17. That no common carrier by water in foreign 
commerce shall demand, charge, or collect any rate, 
fare, or charge which is unjustly discriminatory be- 
tween shippers or ports, or unjustly prejudicial to ex- 
porters of the United States as compared with their 
foreign competitors. * * ° [46 U.S. C. 816] 
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Questions Presented 


As a result of a prehearing conference, a prehearing 
stipulation and order dated February 20, 1956, were en- 
tered (J. A. 229-234)1 which limit this review to five ques- 
tions set forth in the stipulation. The third question 
has been further limited by the prehearing order of 
March 16, 1956 (J. A. 234). The first and third ques- 
tions in the stipulation as modified have been agreed to 
by all of the parties as to both substance and form. They 
were correctly stated in the brief of the United States 
of America and the Secretary of Agriculture (collectively 
“the Departments”). We shall accordingly so indicate 
below and shall only state at length, in the form specified 
in the prehearing stipulation, our own conception of 
questions 2, 4 and 5 argued by the petitioner but not 
by the Departments: 


1. Question 1 as stated by the Departments; 
2. Question 2 as stated by the Departments; 


3. Whether such a system [exclusive patronage con- 
tract/non-contract dual rate system] violates the 
various provisions of the Anti-Trust laws or any 
other pertinent statutes, including the question 
whether the system could ever be legally approved 
under section 15 of the Shipping Act? (Item 2, pre- 


hearing stipulation, J. A. 231-2) 


. If section 15 of the Shipping Act, 1916, should au- 
thorize the Board to approve such a system, whether 
‘such section of the Act should thereby be rendered 
‘unconstitutional under the “Due Process” clause or 
other provisions of the Constitution? (Item 5, pre- 
hearing stipulation, J. A. 233) 

. Whether the Board erred in determining that the 
statement filed by Japan-Atlantic and Gulf Freight 
‘Conference under the Board’s General Order 76, 
‘constituted a memorandum of an agreement, or of 
'a@ modification of an agreement, which might be 
‘approved under the provisions of section 15 of the 
Shipping Act, 1916? (Item 4 of prehearing stipula- 
tion, J. A. 232) 


1 Throughout this brief, references to the Joint Appendix are 
indicated by the letters J. A., followed by the appropriate page 
number in the Joint Appendix. 
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BRIEF FOR JAPAN-ATLANTIC AND GULF 
, FREIGHT CONFERENCE ‘ 


Statement of the Case 


A. The Posture of this Case and the Parties: 


The Japan-Atlantic and Gulf Freight Conference (the 
Conference) is a group of 17 steamship lines organized 
pursuant to an agreement (the Conference Agreement) 
which has been duly approved by the Board* under the 


2 The United States Shipping Board was the agency which was 
established by § 3 of the Shipping Act, 39 Stat. 729, and : which 
was charged with the administration of that Act. Subsequently, 
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provisions of 415 of the Shipping Act, 1916, 46 U. S. C. 
§814 (the Shipping Act). The Conference Agree- 
ment (J. A. 137) authorizes the Conference members 
to establish rates applicable to the transportation by 
them of cargoes from Japan, Korea and Okinawa 
to the Atlantic and Gulf coasts of the United States 
(the J apan-Atlantic Trade). On December 20, 1955, 
the Board, pursuant to §15 of the Shipping Act, en- 
tered an order on the basis of its report dated Decem- 
ber 14, 1959 (J. A. 19), approving, effective on January 1, 
1956, an agreement among the Conference members pro- 
viding for the institution of a dual rate system. Under 
that system, the Conference would publish tariffs with 
rates at two levels, the lower level (contract rates) to be 
available to shippers who would enter into agreements to 
ship their merchandise in the Japan-Atlantic trade ex- 
clusively on Conference vessels and the higher level (non- 
contract rates) to be available to all other shippers. The 
differential between the two levels was to be 912% of 
the contract rates. The order of December 20, 1955, and 
the superseding order of January 10, 1956 (J. A. 73, 75), 
attached to the Board’s approval the condition that the 
contract form to be tendered to shippers should be modi- 
fied as in those orders stated. Isbrandtsen Company, Inc. 
(Isbrandtsen), the only common carrier in the Japan- 
Atlantic Trade which is not a member of the Conference, 


——— el 


ee ee 
by Executive Order June 10, 1933, No. 6166, § 12, (set out in 
note under 5 U. S. C. A. § 182) the United States Shipping Board 
was abolished and its functions were transferred to the Depart- 
ment of Commerce. Thereafter, by the Merchant Marine Act of 
June 29, 1936, 49 Stat. 1985, the United States Maritime Commis- 
sion was created and the functions of administering the Shipping 
Act were transferred to it. Finally, the functions of the United 
States Maritime Commission have been transferred to the Federal 
Maritime Board, pursuant to the provisions of the Reorganization 
‘Act of 1949, 63 Stat. 203-207, 5 U. S. C. §§ 133(z) to 133 (z)-15 
and Reorganization Plan No. 21 of 1950, 15 F. R. 3178, 5 U. S. 
C. A. following § 133 (z)-15. The Federal Maritime Board and 
its predecessors are referred to in this brief as “‘the Board’’. 
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petitioned this Court to review the above orders, as well 
as the report of the Board (J. A. 2). The United 
States of America by statute, and the Board by the rules 
of this Court, are necessary respondents. The Department 
of Agriculture intervened on the side of Isbrandtsen. The 
Conference intervened to uphold the report and orders 
of the Board. 


B. The Facts: 


Under the prehearing stipulation (J. A. 230) as amended 
by order of March 16, 1956 (J. A. 234), the facts which we 
state are derived exclusively from the Board’s report. 


The Conference Agreement was initially approved in 
1934 (J. A. 24). Predecessor conferences had operated 
under approved agreements since 1926 (J. A. 23). Since 
that date the Conference lines have maintained uniform 
rates available to all shippers, large or small, under 
similar conditions, although the Conference had main- 
tained dual rate systems from 1928 to 1941 (J. A. 24-5). 
While not competing in the matter of rates, the Con- 
ference lines greatly expanded the sailing opportunities 
(the Board found overtonnaging, J. A. 28) and provided 
vessels with such special characteristics as refrigerated 
(“reefer”) space for perishables and strong rooms for 
silk (J. A. 25). 


When private operation of vessels in the Japan-Atlantic 
Trade resumed after World War II, the Conference lines 
operated at government-fixed rates until the Conference 
was formally reestablished in Japan in December, 1948. 
Isbrandtsen began its post-war operations from Japan 
in 1947, but until early 1949, operated via the longer 
Suez Canal route (J. A. 24-5). In early 1949, Isbrandtsen 
commenced operating an eastbound round-the-world serv- 
ice, so that its vessels followed the Panama Canal itine- 
rary which is used by most of the Conference lines (J. A. 
25). Isbrandtsen pursued the policy of charging freight 
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rates which, generally speaking, were 10% under the 
corresponding Conference rates. Its Japanese agents 
circulated so-called abbreviated tariffs to the trade which 
listed in parallel columns the Conference rates and the 
lower Isbrandtsen rates for the principal commodities 
moving in volume (J. A. 29), so that merchants could 
see at a glance the rate preference Isbrandtsen was offer- 
ing them. Isbrandtsen’s rates thus were not “independ- 
ent”; they were dependent on and parasitic to Conference 
rates. 


The effect of Isbrandtsen’s rate-cutting was drastic. 
The comparative sailings and carryings of Isbrandtsen 
and the Conference lines from 1949 through July 1953 
are set forth in Table I of the Board’s report (J. A. 27). 
The table, however, does not reveal the full economic 
impact of Isbrandtsen’s cut rate competition. 


In 1949 Isbrandtsen, with 542% of the total sailings, 
carried 12% of the total cargo. In 1950 Isbrandtsen, 
with 13.3% of the total sailings, carried 347% of the total 
eargo. In 1951 Isbrandtsen, with 10.8% of the total sail- 
ings, carried 30% of the total cargo. In 1952 Isbrandt- 
sen, with 9.8% of the total sailings, earried 26% of the 
total cargo. In the first half of 1953 (during 3 months of 
which rates had already been opened and therefore Is- 
brandtsen felt the impact of rate competition from the 
Conference Lines) Isbrandtsen, with 7.3% of the total 
sailings, carried 16% of the total cargo. 


Isbrandtsen andthe Departments relate these facts as 
if the Conference were a single, monolithic enterprise 
against which Isbrandtsen was competing. The Confer- 
ence consists of separate individual steamship companies 
each of which must look to its carryings for its existence. 


Comparing Isbrandtsen’s average carryings with those 
of the Conference lines, the Table (J. A. 27) shows for 
1949, 3016 tons for Isbrandtsen, 1317 for the Conference 
lines; for 1950, 5780 tons for Isbrandtsen, 1678 for the 
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Conference lines; for 1951, 4450 tons for Isbrandtsen, 1261 
for the Conference lines; in 1952, 4118 tons for Isbrandt- 
sen, 1273 for the Conference lines; and in the first six 
months of 1953, 3109 tons for Isbrandtsen, 1239 for the 
Conference lines. As the Board pointed out (J. A. 61), 
in 1952 seven Conference, non-Japanese lines collectively 
carried less cargo on 132 sailings than did Isbrandtsen 
on 24 sailings, despite the fact that Isbrandtsen did not 
serve the entire range of Conference ports of discharge. 


Such was the catastrophic impact upon the Conference 
lines of Isbrandtsen’s practices when Isbrandtsen’s sailings 
were limited to a bi-weekly schedule. However, Isbrandtsen 
was planning to increase its service to three or four 
sailings per month (J. A. 61). The Board found (J. A. 
61), that if the Conference had continued a single level 
of closed rates, such an increase of service would have 
still further increased the encroachments on Conference 
carryings. The economic pressure exercised upon each 
of these Conference lines by Isbrandtsen’s rate-cutting 
policies is obvious. 

Isbrandtsen argues, however, that Table II (J. A. 27) 
demonstrates that the Conference lines obtain so much 
more cargo than Isbrandtsen from the Philippines that 
these lines should not be permitted to adopt protective 
measures as to the cargoes from Japan. The Board’s 
Report answers this argument. Cargoes from the Philip- 
pines are primarily bulk cargoes carrying low rates per 
2240 pounds (J. A. 26). Cargoes from Japan carry higher 
rates computed on each measurement ton of 40 cubic feet. 
Three measurement tons of Japanese cargo weigh only 
about 2240 pounds. Therefore, on account of both rates 
per ton and the basis of assessment, Japanese cargo is far 
preferable. In allocating space as between Japanese 
and Philippine cargo, the carrier always gives priority 
to the higher rated Japanese merchandise (J. A. 26), and 
willingly foregoes one ton of Philippine cargo to allow 
for the carriage of three tons of Japanese cargo. 
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Isbrandtsen also adverts to carryings from Hong Kong 
in which its participation is negligible. The Board found 
(J. A. 27) that, “The combined total carryings from Hong 
Kong by the conference and Isbrandtsen, however, are 
insignificant when compared with carryings from Japan 
and the Philippines.” 


It is the Conference position that this case is concerned 
solely with the J apan-Atlantic Trade and competitive 
conditions in that Trade. However, even when attention 
is diverted to other trades, not here involved, the effect 
adds nothing to Isbrandtsen’s position. 


The Conference lines naturally cast about for means 
of stopping their losses of cargo brought about by 
Isbrandtsen’s competition. In 1950, and in October, 
1952, the Conference agreed to adopt a dual rate system. 
On both occasions, these votes were not implemented 
for reasons other than the business necessities of the 
situation (J. A. 32). Finally on November 17, 1952 


(6 days after the Board put into effect its General Order 76 
(J. A. 70)), the Conference resolved to institute this 
dual rate system (J. A. 32). 


Isbrandtsen’s brief is replete with assertions that the 
Conference was motivated by a desire to crush Isbrandtsen 
and obtain a monopoly. No record reference is, or can 
be, furnished for these assertions. The Board (J. A. 60) 
describes the inauguration of a dual rate system as “a 
necessary competitive measure to offset the effect of non- 
conference competition in this trade.” The necessity of 
this competitive measure is there documented by an 
analysis of the disproportionate share of the carryings 
sn this trade which Isbrandtsen’s practices had attracted 
to it. The Board states (J. A. 61-2): _ 


“The dual rate system by creating @ basic core 
of cargo on which the conference can rely for the 
period of the contracts, will eliminate, for that period, 
the pressure on conference lines to reduce rates to 
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meet Isbrandtsen’s lower rate competition and will 
thereby create greater stability of rates and service, 
facilitate forward trading by shippers, and decrease 
the threat of rate wars.” 


Here we have the succinct statement of the expert body 
created by Congress for the regulation of ocean shipping 
as to the reasons for and probable effect of the institution 
of the dual rate system in the Japan-Atlantic Trade. 


The spread or differential of 912% was fair and reason- 
able on many counts not limited to the four items enumer- 
ated in Isbrandtsen’s brief. The Board (J. A. 33) states 
that those were the grounds considered by the Conference 
membership. The Board, however, found additional bases 
for the reasonableness of the spread. Shipper witnesses 
indicated that the 914% differential would be reasonable 
or within the zone of reasonableness (J. A. 33). The 
contract shippers, by assuring the Conference the neces- 
sary hard core of cargo at stable rates, enable the Con- 
ference lines to plan their sailings and cargo space in 
a more economic fashion and aid them in reducing the 
unit cost of carriage and thus improving the services to 
shippers (J. A. 35). Furthermore, by the use of the 
dual rate system, the Conference lines would obtain more 
than enough additional cargo to make good to them the 
914% discount which they give to the contract shippers 


3‘‘The membership considered 914 percent to be reasonable as 
(1) not so great as to destroy shippers’ freedom of choice be- 
tween conference and non-conference vessels; (2) in substantial 
accord with the amount of commercial discount customary in 
Japan and thus reasonable to Japanese shippers; (3) equalling 
the amount of spread in use by other conferences operating to 
and from Japan; and (4) roughly paralleling the amount by 
which Isbrandtsen generally undercuts conference rates. In this 
respect it was considered that shippers could benefit under a dual 
rate system by equal distribution of cargoes to conference and 
non-conference vessels, since the higher conference non-contract 
rates would be more than offset by the probable 10 percent dif- 
ferential between conference contract rates and Isbrandtsen’s 
rates.’’ (J. A. 33). 
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(J. A. 34-5). Also, “The spread is, as to those com- 
modities capable of being carried by both Isbrandtsen 
and conference vessels, large enough to furnish protection 
to the conference lines against inducements to shippers 
offered by Isbrandtsen and small enough to enable 
Isbrandtsen to remain competitive with the conference.” 
(J. A. 62). Further, the spread is not so great that 
Isbrandtsen will not be able to carry 10% or more of 
the cargo moving in the trade as compared with the 
approximately 6% average which will be enjoyed by each 
of the Conference lines, and hence Isbrandtsen’s 107% 
would be at least an equitable share of the trade (J. A. 
62). 


Moreover, unrestricted rate competition may result in 
elimination of American flag lines from the J apan-A tlantic 
Trade, whereas, the proposed dual rate system and spread 


«“ . . will reasonably enable the conference to meet 
Isbrandtsen’s competition without, as in the method 
of uniform conference rate reduction preferred by 
Isbrandtsen, eliminating a single American carrier 
from the trade.” (Emphasis that of the Board, J. A. 


64). 
- Although the Conference members considered a spread 
of between 124%% and 15% to be more satisfactory, the 
exact spread of 914% was determined upon as being the 
upper limit which would be permitted under Japanese 
law (J. A. 32-3). 


_ Such were the justifications for the institution of the 
dual rate system and thus reasonable was the spread 
determined upon in connection therewith. 


This Court is familiar with the proceedings brought 
about by the protests filed by Isbrandtsen and the Depart- 
ment of Justice against the approval of the system by 
the Board. An interlocutory injunction was issued by 
this Court on March 23, 1953, in accordance with an ear- 
ier announcement made by the Court, restraining the 
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institution of the system. The permanent injunction was 
issued by this Court on January 21, 1954.4 


Thus, in early March, 1953, the Conference Lines faced 
the problem of preserving the remnants of their business 
during the years that must elapse pending final approval 
of the dual rate system. The lines considered two meth- 
ods. They might reduce their rates to or below Is- 
brandtsen’s. This method would not do; for Isbrandtsen 
would better any rate reduction adopted by the Con- 
ference, and further, could do it much more quickly since 
rate action by an individual line is less cumbersome than 
conference rate mechanisms. The other method was to 
open rates on certain commodities, z. e., free such com- 
modities from restrictions by Conference action so that 
each line could fix its own rates and compete freely with 
the others and with Isbrandtsen (J. A. 29, 30, 61-2, 64-5). 
The latter course was adopted on March 12, 1953 (J. A. 
30-1). 


Isbrandtsen stigmatizes the opening of rates by the 
Conference as the start of a rate war. Such are always 
the tactics of the aggressor when he has taxed his victim’s 
endurance to the limit. Isbrandtsen’s complaints regard- 
ing the opening of rates negate its traditional espousal 
of free competition, and with good cause; for the Board 
found that during the open rate period, Isbrandtsen car- 
ried very little cargo (J. A. 31). Isbrandtsen believes 
in free competition for itself, but restricted competition 
for all of its competitors. Thus Isbrandtsen piously pro- 
tests that it does not object to conferences—only to dual 
rate systems. Of course! Isbrandtsen lives on the 
maintenance of uniform rates by all other carriers so 
that it can underquote and thus skim the cream off the 
market. It recognizes that rate competition among all 
the lines is destructive of each. 


4The Conference was thereby restrained from instituting the 
dual rate system until it should have been approved by the Board 
under Section 15 of the Shipping Act. 
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Isbrandtsen also argues that the Conference had main- 
tained stable rates up to March 12, 1953. The Board 
Report gives the answer. So long as a dual rate system 
was an imminent possibility, the Conference was re- 
Inctant to meet Isbrandtsen’s rates, knowing that a Con- 
ference rate cut would be met by 4 still further Is- 
prandtsen rate cut (J. A. 29). 


After rates were opened, they shortly plunged to ex- 
tremely low levels (J. A. 31). Isbrandtsen makes much 
of its so-called effort to restore stability. However, all of 
its public announcements were hedged about with condi- 
tions such as would enable Isbrandtsen unilaterally to cut 
rates, and, further, Isbrandtsen did not intend its an- 
nouncements to be offers to the Conference to enter ito 
a joint arrangement to maintain stability, as would be 
required by §15 of the Shipping Act (J. A. 31-2). 


_ The condition produced by this free and open competi- 
tion among the lines in the trade has resulted in detri- 


ment to American commerce. The Board’s remedy for 
this troublous situation is the order approving the dual 
rate system proposed by the Conference, eliminating 
therefrom reefer cargoes, as to which Isbrandtsen does 
not compete, with appropriate changes in the contract 
form to put all shippers, whether cif. c. & f., f. 0. b., or 
otherwise on an even basis. 


5 The Board put the matter thus (J. A. 32): 

‘‘Many Japanese shippers have requested the conference to 
close rates and to end the rate war. The resultant instability 
has affected the smooth flow of commerce between Japan and 
the United States; has raised a threat that customs duties 
in the United States might be increased; has affected the 
value of inventories of Japanese goods in the United States; 
has caused requests for postponement of shipments by F.0.B. 
buyers in the United States, since such buyers assume the 
risk of fluctuating freight rates. Prices for the sale of 
Japanese goods are often fixed by the importers in the United 
States as much as six months in advance of their arrival in 
the United States.”’ 





C. Statute Involved: 


Pertinent provisions of the Shipping Act, 1916, 39 Stat. 
728, as amended, 46 U. S. C. § 801, et seqg., are set forth 
in Appendix A (pp. A-1—A-7) and pertinent portions of the 
report of the Alexander Committee® upon whose recom- 
mendation the Shipping Act was adopted are set forth in 
Appendix B (pp. A-8-A-67). 


Summary of Argument 


I. The Dual Rate System Is Not Illegal Per Se Hither 
Under the Shipping Act or the Anti-Trust Laws. 


A. The Cases Establish the Above Proposition. 


In U. S. Navigation Company, Inc. v. Cunard Steamship 
Company, Ltd., et al., 284 U. S. 474 (1932),? the court held 
that a dual rate system is not subject to attack under 
the Anti-Trust laws, and that its legality under the Ship- 
ping Act depends upon historical, economic and other 
facts. The doctrine of U. S. Navigation was affirmed in 
Far East Conference v. U. S., 342 U. S. 570 (1952). 


6 This Report and the evidence upon which it was predicated 
were printed in four volumes. This Report is out of print and 
quite rare. Hence we believe that the reproduction of the portions 
in Appendix B will prove convenient. Matters appearing in these 
volumes will be referred to by the number of the volume in which 
the respective matters appear and the pages at which they ap- 
pear, €. g., 1 Alex. Rep. 20. The resolutions authorizing the in- 
vestigations will be found at 4 Alex. Rep. 8-10, (App. B, 
A-11-A-15). Volume 4 of the Report, to which most of our 
citations refer, is embodied in H. R. Doc. 805, 63d Cong. 2d Sess. 
(1914) and the page references to 4 Alex. Rep. are identical with 
those in H. R. Doc. 805. Since all parties refer frequently to 
the Alexander Report by page numbers, we have in Appendix B 
indicated by bracketed bold face numbers the original pagination 
of the Report. 


7 Citations to the unofficial reports of Supreme Court cases 
appear in the table of authorities. 
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Swayne & Hoyt, Ltd. v. U. S., 300 U. S. 297 (1937), 
laid down the criteria to be applied by the Board when 
the legality of a dual rate system requires determination. 
No such delineation of criteria is consistent with a rule 
that all dual rate systems are illegal. In Swayne & 
Hoyt, the Court expressed the opinion that the contract 
system is not illegal per se. 


Over a very considerable period of time the Board has 
determined that the dual rate system is not illegal per se. 
This administrative interpretation is entitled to great 
weight. U. S. v. Midwest Oil Company, 236 U. S. 459, 
472-473 (1915); Inland Waterways Corp. v. Young, 309 
U. &. 517, 524, 525 (1940). 


‘The cases cited by our adversaries to indicate that the 
dual rate system is unjustly discriminatory under §§ 15, 
16, and 17 of the Shipping Act, were decided under dis- 
tinguishable provisions of a different statute. 


B. The Statutory Law. 


Section 15 of the Shipping Act permits the Board, 
under proper circumstances, to approve agreements “pre- 
venting or destroying competition” with non-conference 
lines. The section contains internal evidence to support 
this interpretation and construing that section in connec- 


tion with § 14 leads inevitably to our conclusion. 


 -§14, Third, does not prohibit dual rate systems because 
(1) the first two su svisions of §14 prohibit and define 
with particularity named practices, whereas, subdivision 
Third does not even mention the terms “eontract” or “dual 
rate”; (2) simce no denial of shippimg space is here 
present the prohibition of retailiation does not apply and 
the prohibition of “resort to other discriminating or 
unfair methods” is not applicable because (a) the 
ejusdem generis rule precludes; (b) the term “discrimi- 
nating” imparts the concept of unjustly discriminating ; 
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(c) because the determination of what methods are dis- 
criminating or unfair is for the Board; (3) a currently 
paid rebate for exclusive patronage is not probitited 
and a fortiori, the dual rate system is not prohibited ; 
(4) if subdivision Third should be construed to out- 
law the dual rate system, it would a fortiori outlaw 
deferred rebates and subdivision First would be sur- 
plusage; and (5) §14 is highly penal and hence should 
not be extended beyond express meaning of the words 
used, U. S. v. Resnick, 299 U. S. 207 (1936). 


C. The Legislative History of the Shipping Act Supports Our 
Contentions. 


The Alexander Committee concluded that the shipping 
industry was afflicted, not with the ills of monopoly and 
restraint of trade, but rather with ills arising from free 
and open competition; and that the proper legislation 
would sanction cooperative action among ocean carriers 
under administrative regulation. The Report negates 
any intention to outlaw conference action against non- 
conference competitors; unless specifically prohibited; 
and demonstrates that the Committee, having ample 
evidence of the use of dual rate systems, did not prohibit 
the use of such systems. 


II. The Board Properly Approved the Dual Rate System 
Proposed by the Conference. 


Swayne & Hoyt, 300 U. S. 297 (1930), laid down the 
criteria for the Board: (a) whether the dual rate system 
would produce a monopoly; (b) whether such system 
would operate to secure stability of rates with consequent 
stability of service; and (c) to the extent that either 
effect was found to ensue, to weigh the disadvantages of 
the former against the advantages of the latter. Here 
the dual rate system will not produce a monopoly, but 
will restore stability of rates and stability of service. 
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It. Construction of Section 15 of the Shipping Act to 
Authorize Approval of Dual Rate Systems Does Not 
Render That Section Unconstitutional. 


The cases urged by Isbrandtsen as rendering $15 
an improper delegation of legislative power if interpreted 
to authorize approval of a dual rate system, tend to the 
opposite conclusion. Schechter Corporation v. U. S., 295 
U. S. 495 (1935) ; Panama Refining Co. v. Ryan, 293 U. S. 
388 (1935). They dealt with a statute which, in the 
opinion of the Supreme Court, failed to provide policy 
guidance to the executive. The specific standards laid 
down in §15 relieve that section of any such taint. 


Likewise, the cases cited do not support the due process 
argument. U.S. v. Butler, 997 U. S. 1 (1936), dealt with 
unconstitutional use of the power to tax and expressly 
disclaimed any determination regarding due process. 
Nebbia v. N. Y., 991 U. S. 502 (1934), held that private 
property and contract rights must yield where in 
conflict with the public interest. Frost Trucking Co. v. 
Railroad Commission of California, 271 U. S. 583 (1925), 
held unconstitutional a State requirement that a private 
motor carrier assume the status of a common carrier in 
order to use the State highways—a change of status not 
comparable with any consequences to Isbrandtsen of a 
dual rate system. Later Supreme Court cases have 
weakened Frost Trucking Co. 


IV. The Statement Was an Adequate § 15 Agreement. 


- Isbrandtsen says that the Statement is inadequate be- 
cause it does not include the rates to be charged. Far 
East Conference, 342 U. S. 570 (1952), noted the im- 
materiality of failure to file rates for approval. The 
Shipping Act does not require such filing, and the Alex- 
ander Report states that such filing would be hostile to 
the public interest. 
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ARGUMENT 


I. The Dual Rate System Is Not Illegal Per Se Under 
the Anti-Trust Acts or Under the Shipping Act. 


A. The Decided Cases Support This Proposition. 


In U. S. Navigation, 284 U. S. 474 (1932), the complaint 
specifically charged conference lines with maintenance 
of a dual rate system under which the differential was 
not based upon difference in cost or value of service 
and the conference had entered into exclusive patronage 
contracts with shippers, persons not subject to the Ship- 
ping Act id. at 479. The court decided that if the acts 
charged were violations of any law, the transgression was 
against the Shipping Act which, pro tanto, had super- 
seded the antitrust laws. 


The court after reviewing the provisions of Sections 
14, 14(a), 16, 17 and 22 of the Shipping Act [46 U.S. C. 
§§ 812, 813, 815, 816 and 821] used the following language 
(284 U. S. at 485-487): 


“A comparison of the enumeration of wrongs 
charged in the bill with the provisions of the sec- 
tions of the Shipping Act above outlined conclusively 
shows, without going into detail, that the allega- 
tions either constitute direct and basic charges of 
violations of these provisions or are so interrelated 
with such charges as to be in effect a component part 
of them; and the remedy is that afforded by the 
Shipping Act, which to that extent supersedes the 
antitrust laws. * 

“There is nothing in § 15 of the Shipping Act which 
militates against the foregoing views. That section 
requires that agreements between carriers, or others 
subject to the act, * * * shall be filed immediately 
with the board; * * *. * * * * But a failure to file 
such an agreement with the board will not afford 
ground for an injunction under §16 of the Clayton 
Act at the suit of private parties—whatever, in that 
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event, may be the rights of the government—since the 
maintenance of such a suit, being predicated upon a 
violation of the antitrust laws, depends upon the 
‘right to seek a remedy under those laws, a right 
which, as we have seen, does not here exist.” (Italics 
supplied.) 


The Court gave its answer to the contention that the 
dual rate system is illegal per se under the Shipping Act 
(id. at 487): 


“And whatever may be the form of the agreement, 
and whether it be lawful or unlawful upon its 
face, Congress undoubtedly intended that the board 
should possess the authority primarily to hear and 
-adjudge the matter. For the courts to take jurisdic- 
tion in advance of such hearing and determina- 
tion would be to usurp that authority. Moreover, 
having regard to the peculiar nature of ocean traffic, 
it is not wmpossible that, although an agreement be 
_ apparently bad on its face, it properly might, upon 
a full consideration of all the attending circumstances, 
be approved or allowed to stand with modifications.” 
(Italics supplied.) 


Thus was disposed of the argument that the dual rate sys- 
tem is illegal per se. 


The court took into account §14, Third, of the Shipping 
Act (46 U. S. C. § 812 Third), as shown by the following 
(id. at 483-484) : 


“Section 14 prohibits retaliation by a common carrier 
by water against any shipper by resort to discriminat- 


ing or unfair methods because the shipper has pat- 


ronized another carrier; and 4 14a confers power upon 
the board to determine the question. * * *” 


The contrast between the regulatory philosophies ap- 
plicable to commerce on land and to ocean shipping 
appears from the opinion of A. N. Hand, Cir. J., in 
UJ. 8. Navigation Co. v. Cunard S8.S. Co., 50 F. (2d) 83 
(2a Cir. 1931), aff'd 984 U. S. 474 (1932), at pp. 88-9. 
The Supreme Court, in affirming Judge Hand’s de- 
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cision, which it referred to as an “able and carefully 
drawn opinion” (284 U. S. at 481), fully endorsed his 
view that a dual rate system is not illegal per se (284 
U. S. at 485): 


“The act is restrictive in its operation upon some of 
the activities of common carriers by water, and per- 
missive in respect of others. Their business involves 
questions of an exceptional character, the solution of 
which may call for the exercise of a high degree of 
expert and technical knowledge. Whether a gwen 
agreement among such carriers should be held to con- 
travene the act may depend upon a consideration of 
economic relations, of facts peculiar to the busimess 
or its history, of competitive conditions in respect of 
the shipping of foreign countries, and of other rele- 
vant circumstances, generally unfamiliar to a judicial 
tribunal, but well understood by an administrative 
body especially trained and experienced in the in- 
tricate and technical facts and usages of the shipping 
trade; and with which that body, consequently is better 
able to deal” (Italics supplied). 


The same principles were adopted by the Supreme 
Court in Far East Conference v. U. S., 342 U. S. 570 
(1952). That case was in all respects similar to U. S. 
Navigation, except that the suit was prosecuted by the 
United States. The complaint charged all of the incidents 
of a dual rate system, including exclusive patronage con- 
tracts with shippers (id. at 572). The court there said 
(id. at 573), “We see no reason to depart from United 
States Navigation Co. v. Cunard Steamship Co., * * *.” 
After quoting the portion of the opinion in U. S. Naviga- 
tion last above set out, and reaffirming its doctrine (¢d. 
at 574-5), the Court said (id. at 576): 


“The sole distinction between the Cunard case and 
this is that there a private shipper invoked the Anti- 
trust Acts and here it is the Government. This dif- 
ference does not touch the factors that determined 
the Cunard case. The same considerations of admin- 
istrative expertise apply, whoever initiates the action. 
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The same Antitrust Laws and the same Shipping Act 
apply to the same dual-rate system. To the same 
extent they define the appropriate orbits of action 
as between court and Maritime Board.” 


The dissent by two of the Justices who adopted the view 
of illegality per se under §14, Third, confirms that 
the question was argued as central to the issues in that 
ease and that the majority rejected the notion. 


There can be no question but that U. S. Navigation and 
Far East Conference held that the dual rate system is 
not illegal per se under either the Anti-Trust Acts or 
the Shipping Act. The complaints would not have been 
dismissed if they had stated a claim for relief under 
either statute. Dzoguardi v. Durning, 139 F. (2d) 774, 
775 (2nd Cir. 1944); Tauzin v. Saint Paul Mercury 
Indemnity Co., 195 F. (2d) 223, 224 (5th Cir. 1952) ; Clyde 
et al. v. Broderick et al., 144 F. (2d) 348, 349 (10th Cir. 
1944) ; Johnson v. Frederick, 9 F. R. D. 616, 618 (D. Neb. 
1949). 


Under regulatory statutes cases which involve the ap- 
plication of expert administrative judgment to factual and 
economic data are to be distinguished from cases which 
involve only a question of law. Great Northern Rail- 
way v. Merchants Elevator Co., 259 U. S. 285 (1922). 
The latter cases present “no occasion for the exercise 
of administrative discretion” (id. at 294). Accordingly, 
if the Supreme Court had been of opinion that the dual 
rate system is barred by the language of the statute, 
i. e., is Wegal per se, the court would not have relegated 
the plaintiffs in U. S. Navigation and Far East Con- 
ference to the Board for the futile purpose of procuring 
from the Board findings of fact and an opinion which 
could in no event influence the outcome. 


Support in principle for U. S. Navigation and Far 
East Conference is found in Swayne & Hoyt, Lid. v. 
United States, 300 U. S. 297 (1937). There the Board had 
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disapproved the dual rate system of the Gulf Intercoastal 
Conference because the lines, being entirely engaged in 
domestic commerce, were subject to the stabilizing action 
of the Board under §3 of the Intercoastal Shipping Act, 
1933, 47 Stat. 1426; amended 49 Stat. 9016 (46 U. S. 
C. § 845). The determination by the Board was sustained 
by the Supreme Court on the ground that there was evi- 
dence to support the Board’s findings, 300 U. S. at 304. 


The court made it quite clear, however, that it did not 
deem the contract system illegal per se. It laid down the 
criteria which should guide the Board in passing upon the 
legality or illegality of such systems (300 U. S. at 304). 
The court would scarcely have delineated the pattern for 
the accomplishment of an illegal purpose. 


The Court concluded its opinion by appending thereto 
a footnote, in which it dealt with the question of illegality 
per se under §14 of the Shipping Act. This footnote 
constitutes a part of the decision, and not dictum, be- 
cause the Court might have disposed of the controversy 
on the ground either that dual rate systems are illegal 
per se or that the one under consideration was, on the 
evidence, illegal according to the judicial standard. The 
footnote appearing in 300 U. S. at 307, quotes the defini- 
tion of deferred rebate which appears in §14 of the 
Shipping Act, and proceeds: 


“The report of the House Committee on Merchant 
Marine & Fisheries, * * * [Alexander Report] recom- 
mended (p. 307) the prohibition of deferred rebates, 
adopted in §14 of the Shipping Act, because it oper- 
ated to tie shippers to a group of lines for successive 
periods, and because the system ‘is unnecessary to 
secure excellence and regularity of service, a con- 
siderable number of conferences being operated today 
without this feature.’ See, e. g., pp. 103-105, 200. The 
Committee recognized that the exclusive contract sys- 
tem does not necessarily tie up the shipper as com- 
pletely as ‘deferred rebates,’ since it does not place 
him in ‘continual dependence’ on the carrier by forc- 











ing his exclusive patronage for one. contract period 
under threats of forfeit of differentials accumulated 
during a previous contract period. Accordingly the 
Committee did not condemn the contract system com- 
pletely. Cf. W. T. Rawleigh Co. v. Stoomvaart, 1 
U.S. S. B. 285. The policy of the statute may prop- 
erly be applied where, as in the circumstances of this 
ease, the contract system must be taken as actually 
operating to effect a monopoly. Cf. Eden Mining 
Co. v. Bluefields Fruit € 8. S. Co.,1 U.S. S. B. 41.” 


It is difficult to perceive how it can be validly contended, 
in the light of the above three rulings of the Supreme 


Court, that the issue of illegality per se remains an open 
one. 


The Board (J. A. 38-60) set forth a careful analysis of 
its decisions over the years on the question of the legality 
of dual rate systems in various trades upon which we 
would not attempt to improve® We urge that the 
Board’s review of its earlier cases presents a history of 
such consistency of interpretation as to be entitled to 
great weight in the construction of the Shipping Act. 
United States v. Midwest Oil Co., 236 U. S. 499, 472-473 
(1915) ; Inland Waterways Corp. v. Young, 309 U. S. 517, 
524-5 (1940). 


B. The Shipping Act Does Not Outlaw Dual Rate Sys- 
tems. 


The argument that §15 outlaws the dual rate system, 
based as it is on the language relative to “preventing or 
destroying competition”, completely misconceives the an- 
atomy of that section. The first paragraph of the section 
in which this language appears is the provision requiring 
filing of agreements, not their approval. Surely our ad- 


SIsbrandtsen refers to Isbrandtsen Company V. No. Atlantic 
Freight Conference (Docket 684), 3 F. M. B. 235, 242 (1950), 
as stating that the Shipping Act codifies the holding in Menacho 
v. Ward, 27 Fed. 529 (C. C.S. D.N. Y. 1886); but does not 
refer to the passage in Menacho to which the Board referred. 
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versaries would not contend that ocean carriers need not 
file agreements destroying competition with non-conference 
lines, in view of the final sentence of that paragraph: 
“The term ‘agreement’ in this section includes under- 
standings, conferences and other arrangements”. The 
second paragraph of §15 is the one which has to do with 
approval or disapproval. There, we find the mandate 
that the Board shall approve every agreement requiring 
filing under the first paragraph which does not run afoul 
of specific criteria, (a) is it “unjustly discriminatory or un- 
fair as between carriers, shippers, exporters, importers or 
ports, or between exporters from the United States and 
their foreign competitors”; or (b) does it “operate to the 
detriment of the commerce of the United States”, or (c) is 
it “in violation of this Act”? The only criteria here relevant 
to our adversaries” argument are (1) is the dual rate 
system unjustly discriminatory or unfair as between 
carriers or shippers, and (2) is it in violation of the Act? 
No one, we take it, could argue that a dual rate system is 
unjustly discriminatory among the Conference members. 
As regards carriers, the only possible question could be 
whether it is unjustly discriminatory or unfair as between 
the Conference on one side and non-conference lines on the 
other. Whether the system is in violation of the Act de- 
pends on whether it contravenes positive prohibitions in 
other sections. Later we point out that the legislative 
history supports the above view. 


Further force is lent to this contention by a comparison 
between the provisions of §15 and those of $14. §14, 
First, prohibits common carriers by water to enter into 
agreements to pay or allow a deferred rebate,® and § 14, 


9The brief of the Departments contains a not wholly accurate 
description of deferred rebates. The carriers advised the ship- 
pers that if they would ship all of their merchandise by the con- 
ference lines during a given period then a rebate of a percentage 
of all freight paid would be paid to the shipper, generally 3 
or 6 months after the close of the period; but it would then be 
paid only if the shipper had confined his shipments to the Con- 
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Second, prohibits such carrier, in conjunction with any 
other carrier through agreement or otherwise, to use a 
fighting ship—two practices utterly destructive of non- 
conference competition. If ¢ 15 were not intended to author- 
ize common carriers to enter into agreements which might 
have the effect of preventing or destroying competition 
with non-conference lines, then the first and second sub- 
divisions of § 14 would have been limited in their prohibi- 
tions to common carriers acting independently, for it is 
only pursuant to §1o that two or more common carriers 
may act under agreements among themselves. The in- 
terpretation which our adversaries would ascribe to $15, 
therefore, renders surplusage the provisions of subdivi- 
sions First and Second of $14, to the extent that they 
apply to combined action of carriers. 


§ 14, first, makes illegal the payment of a deferred 
rebate to any shipper as a consideration for giving all or 
any portion of his shipments to the same or any other 


earrier, and is at pains to define the meaning of the defer- 


ment. It is clear that $14 does not outlaw un-deferred, 
or current rebates, in consideration of exclusive patronage. 
Tt would be anomalous to interpret any portion of that 


section so as to render it illegal for the earriers, in the 
first instance, to charge to the shippers the net amounts 
which it is intended that they should pay in consideration 
for exclusive patronage. If, on the other hand, subdivi- 
sion Third should be construed to outlaw the current pay- 


ference carriers both during the period for which the rebate was 
paid and during the period of deferment. Under this system, 
therefore, the carriers always had in their possession a percentage 
of the freights paid by the shipper for a period extending from 3 
to 12 months. If the shipper desired to terminate the arrange- 
ment it would lose all of the accumulated rebates. (4 Alex. 
Rep. 287-8; App. B, A-17—A-19). Under the dual rate system here 
proposed the shipper may terminate his contract on 3 calendar 
months notice and upon so doing suffers no loss. Isbrandtsen’s 
assertion that the proposed shippers’ contract would last for- 
ever is ridiculous. 
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ment of rebates, then it should, a fortiori, be held to 
outlaw the deferred rebates. Such construction would 
render surplusage the whole of subdivision First. 


§14 is highly penal. Violation is a misdemeanor, 
punishable by a fine of not more than $25,000 for each 
offense. Penal statutes must be narrowly construed so 
as not to bring within their purview any acts not specified 
by the language employed by the legislature. United 
States v. Resnick, 299 U. 8. 207, 209 (1936). A common 
business practice such as the dual rate system should not 
be held to constitute a crime unless the statute clearly so 
requires. 


Unlike subdivisions First and Second, subdivision Third 
does not purport to regulate the conduct of carriers act- 
ing under agreements. To apply subdivision Third to 
conference action, therefore, would again be tantamount 
to an expansion of this crime-defining section beyond its 
express terms. 


§ 14, Third, (App. A, A-1—A-2) contains no language ap- 
propriate to the outlawing of the dual rate system. Sub- 
divisions First and Second define with exceptional clarity 
the practices therein outlawed. Our adversaries’ view 
can be supported only on the hypothesis that the same 
legislative draftsmen suddenly became so completely in- 
articulate in drafting subdivision Third as to be unable 
to define the dual rate system. 


The words “exclusive patronage contract” and “dual 
rate” cannot be found in this subsection. The dual rate 
system is not retaliation by refusing, or threatening 
to refuse, space accommodations, when available. Our 
adversaries, are, therefore, relegated to the argument 
that the dual rate system constitutes a “resort to other dis- 
criminating or unfair methods, because such shipper has 
patronized any other carrier or has filed a complaint 
charging unfair treatment or for any other reason.” 
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But conference freight contracts are equally available 
to shippers who have, and to those who have not, shipped 
by outside lines. The contract rate is afforded to the 
contract shipper not because he has in the past refused 
to patronize outside lines, but because he has entered 
into the contract for future exclusive patronage. 


It has been argued, however, that the effect of retalia- 
tion and of discrimination and unfairness is accomplished 
by the terms of the contract i. e., that the contract holds 
over the shipper the threat that if, he should make 
any shipment by a non-Conference line, he will be 
penalized by being required to pay liquidated damages 
amounting to 50% of the freight which he would have 
had to pay a Conference line at contract rates. If the 
contract is legal the law imposes the obligation to pay 
damages for breach. The breach by a contract shipper 
inflicts upon the Conference lines damages of two kinds: 
it deprives those lines of the opportunity to earn the 
freight; and it has a widespread effect of shaking the 
stability of the Conference rate structure. Isbrandtsen 
Co. v. North Atlantic etc. Conference, 3 F. M. B. 235, 
246 (1950). ‘The liquidated damages specified in our 
proposed contract form contemplate solely the first class 
of damage. ‘This is demonstrable from the facts found 
by the Board. During the rate war the lowest rates were 
$6 per ton, or 30% of the previous rates. Handling costs 
were $8.00 per ton (J. A. 31). Therefore dead freight 
(the agreed freight less the cost of earning it) would have 
been $11.50 per ton. The Gazelle, 128 U. S. 474 (1888) ; 
The Rosemary, 277 F. 674, 678 (5th Cir., 1922) ; New York 
and Cuba Mail S. S. Co. v. Guayaquil and O. R. Co., 270 
F. 200 (2a Cir., 1920), cert. dism. 257 U. S. 642 (1921). 
Under the shippers’ contract, as to these lowest rated 
items the damages would be one-half of $20, or $10 a ton, 
or $1.50 less than actual damages; and the disparity would 
be greater with the increase of the applicable rate. 
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Further, unless the stipulated damages bear a fair 
and reasonable relation to the actual loss, they are treated 
as a penalty and will not be enforced. Kothe, Trustee v. 
R. GC. Taylor Trust, 280 U. S. 224, 226 (1930); Priebe & 
Sons v. United States, 332 U. S. 407, 413 (1947). Excessive 
liquidated damages are not retaliatory; they are a nullity. 


Our adversaries point out that the phrase “discrim- 
inating” used in 414, Third, is not qualified by any such 
word as “unduly”, “unjustly”, “anfairly”, or “ynreason- 
ably”. The words “or unfair” which follow the word 
“discriminating” undoubtedly introduce the same overtone 
of meaning to the word “discriminating”. Such, appar- 
ently, was the view of the Court in deciding Swayne & 
Hoyt, 300 U. S. 297, 304 (1937), where it laid down the 
basis of the judgment of the Board, “In determining 
whether the present discrimination was undue or un- 
reasonable.” 


United States v. Wells-Fargo Express Co., 161 F. 606, 
610 (C. C. N. D. Ill. 1908), establishes the proposition that 
the unqualified word “discrimination” imports the concept 
of undue or unjust discrimination. The defendant was 
prosecuted for discrimination in violation of §1 of the 
Elkins Act (49 U. S. C. §41), in which there was no 
adjective modifying the term “discrimination”. The Court 
said: 


“Amended section 1 of the so-called Elkins act dif- 
fers from sections 2 and 3 of the original act, among 
other matters, in this: That the word ‘discrimination’ 
is used in the former without any qualifying adjective, 
as ‘unjust,’ etc. It is contended by the government 
that this omission discloses the intention on the part 
of Congress ‘to require common carriers in interstate 
commerce to publish and file schedules of rates, to 
adhere absolutely to such rates, and to grant no pref- 
erences or discriminations unless expressly author- 
ized by the statute.” It may be doubted whether Con- 
gress intended by this language to broaden the pro- 
hibitions of the act in that respect. It is difficult to 
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conceive of the terms ‘discrimination,’ ‘prejudice,’ or 


' disadvantage’ as not associated with what is unjust, 
unreasonable, and undue. It is true the adjectives are 
dwelt upon in the former decisions of the court with 
considerable emphasis. It hardly seems, however, as 

though their absence would have modified the opinion 
rendered in these cases. Webster defines the word 
‘discrimination, with reference to railroads, as ‘the 
arbitrary imposition of unequal tariff for substantially 
the same service,’ investing it with the sense of un- 
justness and unfairness. So far as appears, the 
Supreme Court has not had its attention called to the 

' change, and has given it no construction.” 


The judgment of the District Court was affirmed sub 
nom. American Express Co. v. United States, 212 U.S. 522, 
531-2 (1909). The Supreme Court specifically ruled on 
this question. 


Other cases to similar effect are: Carmichael v. South- 
ern Coal & Coke Co., 301 U. S. 495 (1937); Gulf, C. & 
S. F. Ry. Co. v. Miami S. S. Co., 86 F. 407, 416-419 
(5th Cir. 1898) ; Kentucky & I. Bridge Co. v. Louisville & 
N. R. Co., 37 F. 576, 626-634 (C. C. Ky. 1889), app. dism. 
per cur., 149 U. S. 777 (1893) ; but cf. Baltimore & O. R. 
Co. v. United States, 22 F. Supp. 533, 538 (N. D. N. YE 
1937); and Cumberland Telephone & Telegraph Co. v. 
Kelly, 160 F. 316, 319-320 (6th Cir. 1908); Harp v. 
Choctaw, O. & G. R. Co., 125 F. 445, 453-404 (8th Cir. 
1903); Western Union Telegraph Co. v. Call Publishing 
Co., 181 U. S. 92, 99-100 (1901). 


The Departments further argue that the dual rate sys- 
tem is an unfair method because it deprives Isbrandtsen 
of some business and deprives some shippers of freedom 
to ship by Isbrandtsen. Unfairness is not to be deter- 
mined for all cases by a definition satisfactory to our 
adversaries or to us; but is to be determined, case by 
ease, by standards adopted by the agency charged with 





27 


administering the Shipping Act. As stated in Board v. 
Hearst Publications, 322 U. 8. 111, 130 (1944): 


“The experience thus acquired must be brought fre- 
quently to bear on the question of who is an employee 
under the Act. Resolving that question, like deter- 
mining whether unfair labor practices have been com- 
mitted ‘belongs to the usual administrative routine’ 
of the Board.” (Italics supplied.) 


The Departments argue that unless § 14, Third, applies 
to dual rate systems, a carrier could retaliate against a 
shipper by refusing him shipping space if he did not 
sign an exclusive patronage contract. The argument over- 
looks $14, Fourth, which makes it a misdemeanor to 
“onfairly treat or unjustly discriminate against any ship- 
per in the matter of (a) cargo space accommodations or 
other facilities, due regard being had for the proper 
loading of the vessel and the available tonnage * * °”, 
and § 36 of the Shipping Act. 


Finally, in interpreting § 14, Third, the ejusdem generis 
rule must be applied. Chichester Chemical Co. v. U. S., 
60 App. D. C. 134, 49 F. 2d 516 (1931); 28 C. J. S. 1049. 
In §14, Third, Congress has outlawed retaliation by 
refusal of shipping accommodations. Then followed the 
words: “or resort to other discriminating or unfair 
methods.” Under ejusdem generis such methods must be 
of the same character as denial of shipping accommoda- 
tions. Our adversaries argue that the same effect can 
be accomplished if the noncontract rate is so high that 
the noncontract shipper could not afford to ship. Ilegality 
per se does not result, for the Board must so limit the 
spread that noncontract rates will not exclude noncontract 
shippers from the trade. 


§ 14, therefore, affords no ground for determining that 
the dual rate system is illegal per se. 


Finally, we consider the argument that the dual rate 
system is unjustly discriminatory under $15, unduly and 
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unreasonably prejudicial and disadvantageous under § 16, 
First, and unjustly discriminatory and prejudicial under 
§17 of the Shipping Act. The full and complete answer to 
this contention is found in Swayne & Hoyt, 300 U. S. 297, 
304, where the Supreme Court lays down the test to be 
used in determining whether or not the duality of rates 
does constitute a discrimination which is undue and un- 
reasonable. Notwithstanding this ruling by the Supreme 
Court, our adversaries argue on the analogy of cases 
decided under § 2 of the Interstate Commerce Act. 


§2 of the Interstate Commerce Act (49 U. S. C. §2) 
specifically prohibits carriers from receiving from any 
person a greater or lesser compensation than it charges 
or receives from any other person for doing a like and 
contemporaneous service under substantially similar cir- 
cumstances and conditions. Such carrier “shall be deemed 
guilty of unjust discrimination, which is prohibited and 
declared to be unlawful”. The cases cited by Isbrandtsen 
under this head were all decided under § 2 of the Interstate 
Commerce Act. 


§§ 15, 16, and 17 of the Shipping Act do not specifically 
prohibit or define the charging of unequal rates as “un- 
just discrimination”. In contrast to §2 of the Interstate 
Commerce Act, these Shipping Act sections are closely 
analogous to §§3 and 4 of the Interstate Commerce Act, 
in interpreting which the Supreme C 
carrier competition is @ factor to be taken into account 
in. determining whether discriminatory rate treatment is 
unjust or unreasonable. The Supreme Court has censured 
the Interstate Commerce Commission (I. C. C.) for 
refusal to take account of competition. 


Ih Eastern-Central Association V. U. S., 321 U. S. 194 
(1944), motor carriers had proposed rate differentials 
based on railroad car volume shipments. The I. C. C. 
refused to consider railroad competition or any justifica- 
tion for the differential other than cost (321 U. S. at 


198). 
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In condemning the I. C. C.’s statement of policy, the 
Supreme Court said (321 U. S. at 207-8): 


“The junction of difference in available units, with 
rates geared to them, and the fact of competition or 
competitive possibility produces or may produce con- 
sequences neither the character of the unit nor the fact 
of competition, nor both together, could create im 
either form of service taken alone, In short, the very 
fact a rail carload is 30,000 pounds and a truckload 
20,000, with rates respectively tied to these weights, 
may make a life-or-death difference in the competitive 
struggle, with consequences affecting not only the 
carriers but the public interest as well. And appel- 
lants’ argument that a 30,000-pound minimum is néc- 
essary to meet rail competition is at least consonant 
with the sequen recognition, both by the Commission 
and by this Court, that there are occasions when it is 
appropriate for the former to consider @ carrier’s 
need to meet other carriers’ competition as a factor 
justifying what otherwise would be an unreasonable 
or an unduly discriminatory rate.” 


The logical harmony of this opinion with Swayne & Hoyt, 
supra, is striking. 


Competition has also been held to justify discrimination 
in Texas & Pacific Railway v. ICC, 162 U. S. 197, 233-4 
(1896) (rail-water competition), and in ICC v. Alabama 
Midland R’y., 168 U. S. 144, 166-7 (1897) (long and short 
haul clause, here distinguished Wight v. U. S., 167 U.S. 
512 (1897), decided under § 2 and cited by Isbrandtsen). 


An analysis of the statute, therefore demonstrates that 
the dual rate system is not illegal per se. 


C. The Legislative History of the Shipping Act Supports 
Our Interpretation. 


The two resolutions authorizing the Alexander Com- 
mittee investigation demonstrate hostility toward con- 
ferences and forecast legislation to prohibit conference 
action in the future. It, therefore, is a matter of some 
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surprise that the Committee recommended that the inter- 
ests of American commerce as well as of the shipping 
industry could not be served by @ prohibition of confer- 
ence action but rather by a ‘Jegalization of conferences 
under Government regulation. This recommendation was 
based on numerous distinctions between economic condi- 
tions affecting foreign ocean carriers and those affecting 
domestic, and particularly rail, carriers, requiring dif- 
ferent economic regulations. (4 Alex. Rep. 309-11; App. 
B, A-46-A-49). i 


The Committee set forth in its Report (4 Alex. Rep. 295- 
308; App. B, A-27-A-39) the benefits which were claimed 
to arise from conference action. We earnestly commend 
this summary to the Court’s attention, particularly 297 to 
302 (App. B, A-29-A-37), having to do with the benefits 
which merchants derive from conference action, including 
stability and uniformity of rates. 


The Committee, however, also pointed ‘out evils: which 
had arisen in conference operation (4 Alex. Rep. 304 
307; App. B, A-39-A-44). These evils consisted of abuses 
in which the conferences at one time or another indulged, 
but which could be corrected by appropriate regulation. 


Considering all of the foregoing, the Committee ac- 
cepted these claimed advantages and abuses as actualities 
and concluded (4 Alex. Rep. 416; App. B, A-55-A-56) : 


“These advantages, the Committee believes, can be 
secured only by permitting the several lines in any 
given trade to cooperate through some form of rate 
and pooling arrangement under Government super- 
vision and control. It is the view of the Committee 
that open competition can not be assured for any 
length of time by ordering existing agreements termi- 
nated. The entire history of steamship agreements 
shows that im ocean commerce there is no happy 
medium between war and peace when several lunes 
engage in the same trade. * * © To terminate existing 
agreements would necessarily bring about one of two 
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results: the limes would either engage im rate wars 
which would mean the elimination of the weak and 
the survival of the strong, or, to avoid a costly 
struggle, they would consolidate through common 
ownership. Neither result can be prevented by legisla- 
tion, and either would mean a monopoly fully as 
effective, and it is believed more so, than can exist 
by virtue of an agreement.” (Italics supplied. ) 


Thus, the Committee voiced its opposition to the ap- 
plication of the Anti-Trust philosophy, but substituted 
therefor regulated competition (4 Alex. Rep. 418; App. 
B, A-57—A-58). 


The Committee, reciting that many conference agree- 
ments then provided for meeting non-conference competi- 
tion, recommended legislation now a part of § 15: “Agree- 
ments existing at the time of the organization of the * * * 
[Board] shall be lawful until disapproved by the * * * 
[Board]. * * *” Thus disappears the argument that §15 
agreements may not prevent or destroy competition with 


outside lines. (4 Alex. Rep. 405" Ree. 3 A-<«) 


The legislative history of § 14 also supports petitioners’ 
position. The Committee found that the measures adopted 
by conferences to avoid cutthroat competition were: first, 
the deferred rebate system whereby the shipper was kept 
under constant obligation to the conference lines (4 Alex. 
Rep. 287; App. B, A-17-A-18) ; secondly, the fighting ship 
(4 Alex. Rep. 289; App. B, A-20-A-21); and thirdly, the 
dual rate system, which the Committee described in the 
following language (4 Alex. Rep. 290; App. B, A-21- 
A-22): 


“(a) Joint contracts made by the conference as a 
whole-—Such contracts are made for the account of 
all the lines in the agreement, each carrying its pro- 
portion of the contract freight as tendered from time 
to time. The contracting lines agree to furnish 
steamers at regular intervals and the shipper agrees 
to confine all shipments to conference steamers, and 
to announce the quantity of cargo to be shipped in 
ample time to allow for the proper supply of tonnage. 
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The rates on such contracts are less than those spe- 
cified in the regular tariff, but the lines generally 
pursue a policy of giving the small shipper the same 
contract rates as the large shippers, i. e. are willing 
‘at all times to contract with all shippers on the same 
terms.” (Italics supplied). 


Thus is refuted our adversaries’ contention that the dual 
rate system was unknown when the Alexander Committee 
made its report. 


The sixth recommendation of the Committee is as fol- 
lows (4 Alex. Rep. 421; App. B, A-62): 


_ (6) That the use of ‘fighting ships’ and deferred 
rebates be prohibited in both the export and import 
trade of the United States. Moreover, all carriers 
should be prohibited from retaliating against any 
_ ghipper by refusing space accommodations when such 
are available, or by resorting to other unfair methods 
_ of discrimination, because such shipper has patronized 
an independent line, or has filed a complaint charging 
 unfairstreatment, or for anyyother’ Ffeason.” 


The Committee’s recommendation like the statute ul- 


timately enacted, is silent regarding prohibition of the 
dual rate system. 


Thus, the decided cases, the statute itself, and the legis- 
lative history compel the conclusion that the dual rate 
system is not illegal per se. 

Il. Approval by the Board of the Dual Rate System 
Here Proposed Should Be Held Valid. 


on the facts. 


‘Yet Isbrandtsen predicates its entire argument No. V 
upon (a) a denial that there is evidence to support the 
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Board’s findings that the dual rate system would not here 
lead to monopoly and that Isbrandtsen would continue in 
a competitive position in the trade, and (b) upon the 
assertions, not based on any finding, that the monopolistic 
effect of a dual rate system is demonstrated by its claim 
that it has been excluded from the Philippine and Hong 
Kong trades because dual rate systems exist in those 
trades. These contentions raise questions not here before 
the Court, i. ¢., are the Board’s findings supported by 
substantial evidence’, and should the Board’s order be set 
aside because of facts not found by it? The Departments 
attempt the same result, albeit with greater subtlety. Not- 
withstanding the Board’s findings that the spread is 
reasonable on many grounds, the Departments designate 
the non-contract rates as “penalty rates”. With similar 
disregard for the findings, the liquidated damages are 
designated as retaliatory. 


Our argument is predicated on the basis of the prehear- 
ing stipulation and order. 


In Swayne & Hoyt, 300 U. S. 297 (1937), the Supreme 
Court laid down the test to be applied in determining 
whether the prima facie discrimination involved in a dual 
rate system is undue and unreasonable, saying at page 
304: 


“In determining whether the present discrimination 
was undue or unreasonable the Secretary was called 
upon to ascertain whether its effect was to exclude 
other carriers from the traffic, and if so, whether, 
as appellants urge, it operated to secure stability of 
rates with consequent stability of service, and, so 
far as either effect was found to ensue, to weigh 
the disadvantages of the former against the ad- 
vantages of the latter.” 


The Board, applying the Swayne & Hoyt test, found 
that after the institution of the dual rate system, Isbrandt- 


10 § 10, Administrative Procedure Act, 60 Stat. 243; 5 U. S. C. 
§ 1009 (e). 
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sen would remain competitive in the trade, would continue 
to carry approximately 107% of the cargo in the trade or 
more than the Conference lines would average (J. A. 
62)11, The Board also found that the dual rate system 
would restore stability by relieving the Conference lines 
of the economic pressure placed upon them by Isbrandt- 
sen’s parasitic rate methods and remove the incentive to 
cut rates to meet those of Isbrandtsen (J. A. 61-2). Fi- 
nally, the Board stated its conclusion as follows (J. A. 
67): 

“Applying the test of Swayne & Hoyt, Ltd. v. United 
States (supra) and balancing the foreseeable ad- 
vantages of the proposed dual rate system against the 
- foreseeable disadvantages, we find that the prima 
facie discrimination against shippers and the in- 
 ereased tendency toward monopoly of service are 

outweighed by the benefits to be derived from the 
system. Those advantages we find to be (a) greater 
stability and uniformity of rates than has existed 
since the outbreak of the rate war, and the resultant 


benefit to shippers and receivers in this trade, (b) 
the ability of the conference carriers through reduced 
unit transportation costs to provide lower rates to all 
shippers and/or to put improved, more efficient ton- 
nage on berth.” 


The Board had previously found, in greater detail, the 
advantages which shippers would derive from institution 
of the dual rate system (J. A. 64; and cf. 33-4). 


‘When the Board applied its informed judgment in deter- 
mining that greater weight is to be attributed to the ben- 
efits of the system than to any possible disadvantages, its 
ruling relieves the Court of the obligation to pass upon 
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the questions thus determined: In Swayne ¢ Hoyt, 300 
U. S. at 304, the Supreme Court stated, regarding is 
administrative findings: 


. “Such determinations will not be set’ aside by courts 
if there is evidence to support them. - Even thou; 
upon a consideration of all the evidence, a court might 
reach a different conclusion, i is not authorized to 
substitute its own for the administrative judgment.” 
(Italics supplied). 


The rule was thus stated in Barringer é Co. v. U. 8., 319 
Uz 8. 1, 6-7 (1943) : 


“Hence * * * [The L C. C.’s] conclusions that - in . 
view of all the relevant facts and circumstances a 
rate or practice either is or is not unjustly discrimina- 
tory within the meaning of § 2 of the Act will not be 
disturbed here unless we can say that its finding 
1s unsupported by evidence or without rational basis: 
- or rests on.an erroneous construction of the Sere 
- [Citing cases]” (Italics supplied). 

To the same effect we refer to Board of Trade v. U. S., 
314 U. S. 534, 546 (1942), and: LEE v. Hearst Publica- 

tions, 322 U.S. 111, 130 (1940). 


The amended prehearing stipulation eliminates an ques- 
tion whether the Board’s findings were supported by 
evidence. That the findings had a rational basis is 
adequately attested by the Board’s close adherence to the 
rule of Swayne & Hoyt.. The hypothesis of the present 
argument is that the dual rate system is not illegal per se. 


Ill. The Interpretation of Section 15 of the Shipping 
Act for Which We .Contend. Does Not Render 
--Such Act Unconstitutional. 


Isbrandtsen argues that if § 15 should be interpreted as 
authorizing approval of. a dual rate system, that section 
would be rendered unconstitutional as a void delegation 
of legislative power and as a deprivation of property 
without.due process of law. 
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In support of the former proposition, Isbrandtsen cites 
two cases. In Panama Refining Company v. Ryan, 293 
U. S. 388, 430 (1935), the constitutionality of §9(a) of the 
National Industrial Recovery Act was successfully chal- 
lenged. The court’s rationale was that the law did not 
declare any policy or set any standard to govern the 
President in determining whether or not to prohibit 
interstate transportation of petroleum products in excess 
of state limitations. 


In Schechter v. U. S., 295 U. S. 495, 541-2 (1935), §3 of 
the National Industrial Recovery Act, authorizing the 
President to approve codes of fair competition which set 
up their own standards of what would constitute fair com- 
petition in the industry concerned, was held unconstitu- 
tional because it did not set up “adequate definition of the 
subject to which the codes are to be addressed.” The 
court contrasted the utter failure of Congress to give 
policy guidance in that Act with the careful guidance 


which Congress had given to the L C. C. under the Inter- 
state Commerce Act (Id. at 539, 540). The detailed criteria 
governing the Board under §15 are exceptional even in 
transportation statutes. §19 involves no unconstitutional 
legislation. 


Isbrandtsen’s due process argument assumes that the 
result of the dual rate system is to drive it out of business 
or into the Conference; and charges that this result con- 
stitutes the passing along by the Board to “private 
monopolists operating under the color of governmental 
sanction” of the power to accomplish this assumed result. 
Even if the assumption should be correct, the assumed 
result will be the consequence not of Conference action 
but of Board approval. 


U. §. v. Butler, 297 U. S. 1 (1936), involved the un- 
constitutionality of certain provisions of the Agricultural 
Adjustment Act of 1933, not under the due process clause, 
but because the taxing power was used to produce funds 
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which were disbursed in such way as to induce farmers 
to comply with certain crop restrictions. 


Nebbia v. New York, 291 U. S. 502 (1934), is potent au- 
thority for the Conference, not for Isbrandtsen. There 
the Court upheld a New York statute which made it a 
criminal offense to sell milk at a price other than that 
fixed by a Board established by the act. The Court 
pointed out that persons engaged in any business, whose 
complete freedom of action would be hostile to the public 
interest, are subject to regulation (Id. at 534), and that 
of all businesses thus subject to regulation, those engaged 
in transportation are in the forefront (Jd. at 534).. Fin- 
ally, no person has a constitutional right so to conduct his 
business as generally to disrupt the enterprise in which 
he is engaged. Thus, as to a price cutter (Id. at 538-9) : 


“The Constitution does not secure to anyone liberty 
to conduct his business in such fashion as to inflict 
injury upon the public at large, or upon any substan: 


tial group of people.” 


In Frost Trucking Company v. Railroad Commission 
of California, 271 U. S. 593 (1925), a California statute 
required a contract trucking carrier, as a condition 
precedent to use of the public highways, to obtain a 
certificate of convenience and necessity having the effect 
of subjecting the carrier to the liabilities and obligations 
of a common carrier. The statute required the private 
carrier to “dedicate his property to the business: of 
public transportation” (Id. at 591-2). Of course, even 
on Isbrandtsen’s hypothesis, no result can flow from the 
operation of §15 which would require it to dedicate its 
business to a public calling not voluntarily assumed. It 
would merely be required to conform to the same rate 
policies as all other carriers in the trade. The hypothesis, 
as we have seen, is baseless. Frost Trucking Company 
has been greatly limited ((Stephenson v. Binford, 287 
U. S. 251 (1932), and Watson v. Employer's Liability 
Corporation, 348 U. S. 66, 82 (1954), cast doubt upon any 
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surviving value of Frost Trucking Company as having 
been decided without due regard to earlier decisions to 
the contrary. 


On neither theory advanced is 415 of the Shipping Act, 
which has been on the statute books for 40 years and has 
been before the Supreme Court in the landmark cases 
referred to hereinabove, unconstitutional. 


IV. Our General Order 76 Statement Is an Adequate 
| Memorandum of a § 15 Agreement. 


Isbrandtsen argues that the Statement is defective 
in that it does not set forth the rates which the Conference 
will charge under the agreement at the indefinite date 
in the future when the system will actually become ef- 
fective—that is, after the administrative proceeding and 
all judicial reviews shall have been heard and disposed of. 


Isbrandtsen urges that the Conference should have 
been sufficiently clairvoyant in November, 1952, when 
the Statement was agreed on, to know what rates would 
be reasonable in, say, 1957, after a period of open rates 
and after lengthy legal proceedings and other exigencies 
which even now cannot be foreseen. If Isbrandtsen’s argu- 
ment on this point would find acceptance, it would be as im- 
possible for a conference to institute a dual rate system 
as if the Courts would have ruled the system to be illegal 
per se, for it would be impossible for a conference to 
adopt rates which would be reasonable under unforesee- 
able circumstances at an unpredictable date, and likewise 
it would be impossible to obtain approval without the 
making of the rates. 


12On the date that the Conference resolved upon the filing of 
the Statement it also adopted a new tariff of rates which would 
have been effective had the system gone into effect as contem- 
plated on the 30th day after the Statement was filed. This 
tariff was duly filed with the Federal Maritime Board as Tariff 
No. 30 but is now, of course, obsolete. 
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If rates were a necessary part of a dual rate agreement, 
then it would follow that before the Conference could 
change its rates it would necessarily file a new agreement 
with new rates for approval with the inevitable protests, 
hearings, and review, thus either depriving merchants 
of rate reductions necessary to meet competition from 
alternate sources or depriving the Conference carriers of 
urgently needed revenue. Isbrandtsen predicates its argu- 
ment on an excerpt from the opinion in Isbrandtsen- 
Moller Co. v. U. S., 300 U. S. 189, 146 (1937), in which 
Isbrandtsen’s predecessor resisted a Board order re- 
quiring it to file certain data. The language (2d. at 146) 
upon which Isbrandtsen relies in no way supports its con- 
tention: 


“The bill itself discloses the conference carriers have 
filed schedules of their rates and the act requires 
that if any contract for a change of those rates is 
made the new rates may be charged only after the 
board has approved the agreement”. (Italics sup- 
plied.) 

Isbrandtsen-Moller does not hold that rates need be filed. 


That our interpretation of Isbrandtsen-Moller is cor- 
rect is clear from footnote 4 in Far East Conference, 
342 U. S. at 572: 


“The irrelevance of the failure to file the rates 
themselves with the Board was laid bare in United 
States Navigation Co.°v. Cunard Steamship Co.; 284 
U. S. 474, 486-487: [quoting.therefrom] * * *” 

No provision of the Shipping Act requires a conference 
to file its rates as a part of its agreement. The reason 
is not far to seek. Based upon the almost unanimous 
views of shippers and carriers (4 Alex. Rep. 309, 311, 
App. B, A-46-A-47, A-49), the Alexander Committee 
recommended that agreements be filed for approval (4 
Alex. Rep. 419-20, App. B, A-59-A-60), but recommended 
(4 Alex. Rep. 420, App. B, A-61) : 


“The Committee realizes that the steamship busi- 
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ness differs essentially from that of the railroads 
(for those differences see pp. 309 to 311 of the 
Report), and that it might prove injurious to both 
ship owners and American exporters to require the 
lines to file their rates and not be permitted to lower 
the same until after a stipulated period of notice 
to change rates had been given.” 


The dual rate agreement, as suggested by this Court 
(93' App. D. C. 293, 211 F. 2d 51, 56), constitutes a modi- 
fication of the basic Conference Agreement (J. A. 137- 
152) which specifies the manner in which rates shall 
be determined by the Conference members. Tf the fixing 
of rates is not an interstitial matter within the intendment 
of the above opinion of this Court, and is not a routine 
activity with the intendment of Section 15 Inquiry, 1 
U.S. S. B. 121, 125 (1927), then there is none under this 
agreement. Indeed, in the latter case the Board said: 


“As contended by Conference representatives in 
this proceeding, a too literal interpretation of the 
word ‘every’ to include routine operations relating 
to current rate changes and other day-to-day trans- 
actions between the carriers under conference agree- 
ments would result in delays and inconvenience to both 
earriers and shippers.” (Italics supplied). 


Finally, Isbrandtsen suggests a fear that the Con- 
ference might adopt exorbitant rates under the dual 
rate system. The Board has complete power to deal 
with this eventuality (B-R-#6; 46 U. S. C. § 814). 

T.A-6S 
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Conclusion 


The Board’s order approving the Conference dual rate 
system should be determined to be valid and the petition 
to review should be dismissed and the interlocutory in- 
junction should be dissolved. 


Respectfully submitted, 


Lanpis, Conen, Rusrs & ScHwarrtz 
1832 Jefferson Place, N.W. 
Washington, D. C. 


—and— 


E.xan Turk 
120 Broadway 
New York, N. Y. 


Attorneys for Intervenor-Respondents 


Japan-Atlantic & Gulf Freight Con- 
ference, et al. 


James M. Lanpis 

Ex.xan Tork 

Evxkan Tork, JR. 
Of counsel 
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APPENDIX A 


Selected Provisions of the Shipping Act, 1916, As Amended 
(Extracted From Title 46, U. S. C. A.). 


Szc. 14. No common carrier by water shall, directly 
or indirectly, in respect to the transportation by water of 
passengers or property between a port of a State, Ter- 
ritory, District, or possession of the United States and 
any other such port or a port of a foreign country — 


First. Pay or allow, or enter into any combination, 
agreement, or understanding, express or implied, to pay 
or allow a deferred rebate to any shipper. The term 
“deferred rebate” in this chapter [Act] means a return 
of any portion of the freight money by a carrier to any 
shipper as a consideration for the giving of all or any 
portion of his shipments to the same or any other carrier, 
or for any other purpose, the payment of which is de- 
ferred beyond the completion of the service for which 
it is paid, and is made only if, during both the period for 
which computed and the period of deferment, the shipper 
has complied with the terms of the rebate agreement or ar- 
rangement, 


Second. Use a fighting ship either separately or in 
conjunction with any other carrier, through agreement 
or otherwise. The term “fighting ship” in this chapter 
[Act] means a vessel used in a particular trade by a 
carrier or group of carriers for the purpose of excluding, 
preventing, or reducing competition by driving another 
carrier out of said trade. 


Third. Retaliate against any shipper by refusing, or 
threatening to refuse, space accommodations when such 
are available, or resort to other discriminating or unfair 
methods, because such shipper has patronized any other 
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carrier or has filed a complaint charging unfair treat- 
ment, or for any other reason. 


Fourth. Make any unfair or unjustly discriminatory 
contract with any shipper based on the volume of freight 
offered, or unfairly treat or unjustly discriminate against 
any shipper in the matter of (a) cargo space accommoda- 
tions or other facilities, due regard being had for the 
proper loading of the vessel and the available tonnage; 
(b) the loading and landing of freight in proper condition ; 
or (c) the adjustment and settlement of claims. 

‘Any carrier who violates any provision of this section 
shall be guilty of a misdemeanor punishable by a fine of 
not more than $25,000 for each offense. 


Sec. 15. Every common carrier by water, or other 


person subject to this chapter [Act], shall file immediately 
with the commission a true copy, or, if oral, a true and 
complete memorandum, of every agreement, with another 
such earrier or other person subject to this chapter [Act], 
or modification or cancellation thereof, to which it may 
be a party or conform in whole or in part, fixing or 
regulating transportation rates or fares; giving or re- 
ceiving special rates, accommodations, or other special 
privileges or advantages; controlling, regulating, pre- 
venting, or destroying competition; pooling or appor- 
tioning earnings, losses, or traffic; allotting ports or 
restricting or otherwise regulating the number and char- 
acter of sailings between ports; limiting or regulating in 
any way the volume or character of freight or passenger 
traffic to be carried; or in any manner providing for an 
exclusive, preferential, or cooperative working arrange- 
ment. The term “agreement” in this section includes 
understandings, conferences, and other arrangements. 

“Whe ‘commission may by order disapprove, cancel, or 
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modify any agreement, or any modification or canellation 
thereof, whether or not previously approved by it, that 
it finds to be unjustly discriminatory or unfair as between 
earriers, shippers, exporters, importers, or ports or be- 
tween exporters from the United States and their foreign 
competitors, or to operate to the detriment of the com- 
merce of the United States, or to be in violation of this 
chapter [Act], and shall approve all other agreements, 
modifications, or cancellations. 

Agreements existing at the time of the organization of 
the commission shall be lawful until disapproved by the 
commission. It shall be unlawful to carry out any 
agreement or any portion thereof disapproved by the 
commission. 

All agreements, modifications, or cancellations made 
after the organization of the commission shall be lawful 
only when and as long as approved by the commission, 
and before approval or after disapproval it shall be 
unlawful to carry out in whole or in part, directly or 
indirectly, any such agreement, modification, or can- 
cellation. 

Every agreement, modification, or cancellation lawful 
under this section shall be excepted from the provisions 
of sections 1-11 and 15 of Title 15, and amendments and 
Acts supplementary thereto. 

Whoever violates any provision of this section shall be 
liable to a penalty of $1,000 for each day such violation 
continues, to be recovered by the United States in a 
civil action. 


Sec. 16. It shall be unlawful for any shipper, con- 
signor, consignee, forwarder, broker, or other person, or 
any officer, agent, or employee thereof, knowingly and 
willfully, directly or indirectly, by means of false billing, 
false classification, false weighing, false report of weight, 
or by any other unjust or unfair device or means to ob- 
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tain or Recast to obtain transportation by water for 
propertyiat less than the rates or charges which would 
otherwise be applicable. 

That if shall be unlawful for any common carrier by 
water, ot other person subject to this chapter [Act], 
either alone or in conjunction with any other person, 
directly or indirectly— 


First. To make or give any undue or unreasonable 
preference or advantage to any particular person, local- 
ity, or description of traffic in any respect whatsoever, 
or to subject any particular person, locality, or descrip- 
tion of traffic to any undue or unreasonable prejudice 
or disadvantage in any respect whatsoever. 


Second. To allow any person to obtain transportation 
for property at less than the regular rates or charges 
then established and enforced on the line of such carrier 
by means of false billing, false classification, false weigh- 
ing, false report of weight, or by any other unjust or 
unfair device or means. 


‘Third. To induce, persuade, or otherwise influence any 
marine insurance company or underwriter, or agent 
thereof, not to give a competing earrier by water as 
favorate a rate of insurance on vessel or cargo, having 
due regard to the class of vessel or cargo, as is granted 
to such carrier or other person subject to this chapter 
[Act]. 

Whoever violates any provision of this section shall 
be guilty of a misdemeanor punishable by a fine of not 
more than $5,000 for each offense. 


Sec. 17. No common carrier by water in foreign com- 
merce shall demand, charge, or collect any rate, fare, or 
charge which is unjustly discriminatory between ship- 
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pers or ports, or unjustly prejudicial to exporters of 
the United States as compared with their foreign com- 
petitors. Whenever the commission finds that any such 
rate, fare, or charge is demanded, charged, or collected 
it may alter the same to the extent necessary to correct 
such unjust discrimination or prejudice and make an 
order that the carrier shall discontinue demanding, charg- 
ing, or collecting any such unjustly discriminatory or 
prejudicial rate, fare, or charge. 

Every such carrier and every other person subject to 
this chapter [Act] shall establish, observe, and enforce 
just and reasonable regulations and practices relating 
to or connected with the receiving, handling, storing, or 
delivering of property. Whenever the commission finds 
that any such regulation or practice is unjust or unrea- 
sonable it may determine, prescribe, and order enforced a 
just and reasonable regulation or practice. 


* * * e 


Sec. 22. Any person may file with the commission a 
sworn complaint setting forth any violation of this chap- 
ter [Act] by a common carrier by water, or other person 
subject to this chapter [Act], and asking reparation for 
the injury, if any, caused thereby. The commission shall 
furnish a copy of the complaint to such carrier or other 
person, who shall, within a reasonable time specified by 
the commission satisfy the complaint or answer it in 
writing. If the complaint is not satisfied the commission 
shall, except as otherwise provided in this chapter [Act], 
investigate it in such manner and by such means, and 
make such order as it deems proper. The commission, if 
the complaint is filed within two years after the cause of 
action accrued, may direct the payment, on or before a 
day named, of full reparation to the complainant for the 
injury caused by such violation. 

The commission, upon its own motion, may in like man- 
ner and, except as to orders for the payment of money, 
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with the same powers, investigate any violation of this 
chapter [Act]. 


Sec. 23. Orders of the commission relating to any vio- 
lation of this chapter [Act] shall be made only after fall 
hearing, and upon a sworn complaint or im proceedings 
instituted of its own motion. 

All orders of the United States Maritime Commission, 
other than for the payment of money, made under this 
chapter [Act], as amended or supplemented, shall con- 
tinne in force until its further order, or for a specified 
period of time, as shall be prescribed in the order, unless 
the same shall be suspended, or modified, or set aside 
by the commission, or be suspended or set aside by a 
court of competent jurisdiction. | 


‘Sec. 25. The commission may reverse, suspend, or 
modify, upon such notice and in such manner as it 
deems proper, any order made by it. Upon application 
of any party to a decision or order it may grant a re- 
hearing of the same or any matter determined therein, 
but no such application for or allowance of a rehearing 
shall, except by special order of the commission, operate 
as a stay of such order. 


Sec. 29. In case of violation of any order of the com- 
mission, other than an order for the payment of money, 
the commission, or any party injured by such violation, or 
the Attorney General, may apply to a district court 
having jurisdiction of the parties; and if, after hearing, 
the court determines that the order was regularly made 
and duly issued, it shall enforce obedience thereto by a 
writ of injunction or other proper process, mandatory or 
otherwise. 


* e @ Sd 
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Szc. 32. Whoever violates any provision of this ehap- 
ter [Act], except where a different penalty is provided, 
shall be guilty of a misdemeanor, punishable by fine of 
not to exceed $5,000. 


Src. 36. The Secretary of the Treasury is authorized 
to refuse a clearance to any vessel or other vehicle laden 
with merchandise destined for a foreign or domesti¢ port 
whenever he shall have satisfactory reason to believe. that 
the master, owner, or other officer of such vessel or other 
vehicle refuses or declines to accept or receive freight or 
cargo in good condition tendered for such port of destima- — 
tion or for some intermediate port of call, together with 
the proper freight or transportation charges therefor, by 
any citizen of the United States, unless the same is fully 
laden and has no space accommodations for the freight 
or cargo so tendered, due regard being had for the proper 
loading of such vessel or vehicle, or unless such freight or 
cargo consists of merchandise for which such vessel or 
vehicle is not adaptable. ; 
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Excerpts from the Report of the Alexander Committee. 


[Volume 2] 


[1402] We can safely state that we consider the 
present system of uniform rates to all shippers 
(which has been generally established in nearly all 
trades) a decided advantage, as in quoting prices on 
_acost and freight basis, on which terms the principal 
_ export business is done, exporters have the confidence 
to quote without fearing that some competitor may 
have preferential treatment as regards the rate of 

freight. Our own experience is that our business 
has increased greatly in certain markets since one 
rate to all has been established. 

‘That rates are reasonable is evidenced by the fact 
that we receive almost no complaints from our foreign 
constituents, who are much better satisfied with 
present conditions, as they are aware they are 
paying the same rates as their neighbors, and know 
exactly what landed prices they have to compete with. 
When excessive competition existed, the complaints 
from abroad were continuous, as nO importer felt 
sure of landed cost and was always apprehensive 
his competitor was getting a lower (cut) rate of 
freight than was obtained by him. We believe that 
shippers are now treated alike, and that any special 
rates or advantages are only given in connection with 
heavy bulk lines, which do not enter into competition 
with general merchandise. That the present condi- 
tions are favorable to the trade in which we are 
engaged is proved by the great increase in shipments. 
The growth has been very steady and continuous 
during the many years we have been in business, 
and the tonnage supplied has amply kept pace with 
requirements. 

We can easily see if the existing agreements should 
be ordered to be terminated, as far as business to and 
from the United States is concerned, that the lines 
would have to fight for business, unsettle rates of 
freight by cutting each other’s throat, forcing the 
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weak lines out of business, and then charge higher 
rates than before in order to recover their losses. 
This is certainly not what we merchants desire. 

We are of the opinion that forced competition and 
a prohibition against reasonable cooperation and 
assistance with desirable cargo would not only render 
the conduct of the business more expensive, but in 
the end result in a practical monopoly by the strongest 





e. 

Unrestricted competition would only result in 
unsatisfactory service, as the weaker lines would be 
driven out, and the remaining line would not only 
have to raise the rates to a paying basis, and get 
back the money it had lost in maintaining this fight ; 
but at last, having a monopoly of the business, it 
would be tempted and assuredly would raise the 
rates higher than ever. In the meantime vessels, 
owing to low margins of profits, would be liable to 
be kept in poor condition, which would result in slow 
delivery of freight. 

We wish to mention that the cooperative way in 
which the lines are working together is much more 
satisfactory to us than a competitive one would be, 
as in the latter case the strongest lines would win out 
and monopolize the market. 

We have not found in our many years of experience 
that cut-throat competition which has existed at 
times has been of any permanent benefit in rates, 
but that it impairs the efficiency and regularity of the 
service. 








4. Thirty-one of the 117 replies, favorable to steamship 
agreements offered recommendations for proposed legis- 
lation to the committee. Seventeen of these letters ex- 
pressed a desire to have all ocean carriers engaged in 
the American trade brought under some system of Govern- 
ment supervision, with a view to enforcing at all times 
among conference lines the various contentions which 
they claimed for themselves as outlined in the committee’s 
circular letter. Hight other letters desired the prohibition 
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by legal enactment of all deferred rebate systems involving 
the American trade in any way, on the ground that such 
systems are an unnecessary adjunct to steamship con- 
ference arrangements, and constitute a pernicious practice 
obviously intended to prevent the free man’s right of 
free trading. Six additional letters recommended that 
our present laws, which were characterized as antiquated, 
should be revised so as to enable Americans to buy ships 
n the markets of the world and operate them in our 
foreign trade. 


[1403] Nearly all the letters recommending Govern- 
ment supervision of ocean carriers, suggested that the 
supervisory power be intrusted to some commission like 
the Interstate Commerce Commission. With few excep- 
tions, however, the writers were opposed to legislation 
which would require the steamship lines to file their rates 


with the Government and be obliged to charge the same 
until after a certain period of notice to make a change 
had been given. Such a policy was generally regarded 
as impossible, in view of the ever-present competition of 
tramp ships in our international trade, unfair to the 
steamship lines which require protection against the in- 
roads of such tramps, and particularly dangerous to 
American exporters, who, in competing with foreign mar- 
kets, are often dependent upon an immediate and favor- 
able freight rate quotation in order to close their con- 
tracts. Instead, it was suggested generally, the confer- 
ence lines should file for approval full particulars of the 
agreements among themselves, as well as all contracts 
with shippers, rates and other information, so that the 
properly constituted authorities may judge the reasonable- 
ness of rates, and hear any complaints of discrimination be- 
tween shippers, with the power to require the correction 
of abuses. With such Government supervision, steam- 
ship agreements, it is asserted, would constitute a fair 
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means of practical cooperation tending to bring about 
stability and efficiency, and thus prove an all-around bene- 
fit to all parties concerned. 


[Volume 4] 


[8] [H. Res. 425, Sixty-second Congress, 
second session. ] 


I~ tHe Hovsse or REPRESENTATIVES. 
Fesruary 24, 1912. 


Mr. Hazpy submitted the following resolution; which was 
referred to the Committee on Rules and ordered to be 
printed. 


Resolved, That the Committee on the Merchant Marine 
and Fisheries be, and is hereby, empowered and directed 
to make a complete and thorough investigation of the 
methods and practices of the various steamship lines, both 
domestic and foreign, engaged in carrying our over-sea 
or foreign commerce and in the coastwise trade and the 
connection between such steamship lines and railroads; 
and to investigate whether such ship lines have formed 
any agreements, conferences, pools, or other combinations 
among each other or with railroads for the purpose of 
fixing rates and tariffs or of giving rebates, special rates, 
or other special privileges or advantages, or for the pur- 
pose of pooling and dividing their earnings, or for the 
purpose of preventing or destroying competition; also to 
investigate as to what method, if any, is used by such 
shipping lines, foreign or domestic, and railroads to pre- 
vent the publication of their methods and practices in 
the United States; also to investigate and report to what 
extent and in what manner any foreign nation has subsi- 
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dized or may own any vessel engaged in our foreign com- 
merce; also to investigate and report to what extent any 
ship lines and companies engaged in our foreign or coast- 
wise or inland commerce are owned or controlled by rail- 
way companies, or by the same interests and persons own- 
ing or controlling railroad companies; and said committee 
shall further investigate whether the conduct or methods 
or practices of said foreign steamship lines are in contra- 
vention of our commercial treaties or in violation of our 
laws, and what effect said methods and practices have on 
the commerce and freight rates of the United States; and 
shall further investigate what effect such combinations, 
agreement, and practices of railroads and our coastwise 
and inland shipping lines or of railroads and over-sea 
shipping lines, whether domestic or foreign, if any are 
found to exist, have on the commerce and freight rates 
of the United States, and whether the same are in viola- 
tion of any law of the United States. 


Sec. 2. That said committee shall report to the House 
ali the facts disclosed by said investigation, and what 
legislation, if any, it deems advisable in relation thereto. 


Sec. 3. That said committee, or any subcommittee 
thereof, is hereby empowered to sit and act during the 
sessions or during the recess of Congress at such place or 
places as may be found necessary, and to require the at- 
tendance of witnesses, the production of books, papers, 
and other documents, by subpena or otherwise, to swear 
such witnesses and take their testimony orally or in writ- 
ing. 


“Sec. 4. That said committee is hereby authorized to 
employ such counsel and experts and clerical and other 
assistance as shall be necessary to perform its duties 
hereunder. | 
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Sec. 5. That the Speaker shall have authority to issue 
subpoenas for witnesses, upon the request of the commit- 
tee, during the recess of Congress in the same manner 
as during the sessions of Congress. 


[9] [H. Res. 587, Sixty-second Congress, 
second session. ] 


In tHe House or REPRESENTATIVES. 
June 18, 1912. 
Mr. Auexanper submitted the following resolution; which 


was referred to the Committee on Rules and ordered 
to be printed. 


Resolved, That the Committee on the Merchant Marine 


and Fisheries be, and is hereby, empowered and directed 
to make a complete and thorough investigation of the meth- 
ods and practices of the various ship lines, both domestic 
and foreign, engaged in carrying our over-sea or foreign 
commerce and in the coastwise and inland commerce, and 
the connection between such ship lines and railroads and 
other common carriers, and between such lines and for- 
warding, ferry, towing, dock, warehouse, lighterage, or 
other terminal companies or firms or transportation 
agencies, and to investigate whether any such ship lines 
have formed any agreements, understandings, working 
arrangements, conferences, pools, or other combinations 
among one another, or with railroads or other common 
carriers, or with any of the companies, firms, or trans- 
portation agencies referred to in this section, for the 
purpose of fixing rates and tariffs, or of giving and re- 
ceiving rebates, special rates, or other special privileges 
or advantages, or for the purpose of pooling or dividing 
their earnings, losses, or traffic, or for the purpose of 
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preventing or destroying competition; also to investigate 
as to what methods, if any, are used by such ship lines, 
foreign or domestic, and railroads and other common 
carriers, or of any of the companies, firms, or other trans- 
portation agencies referred to in this section, to prevent 
the publication of their methods, rates, and practices 
in the United States; also to investigate and report to 
what extent and in what manner any foreign nation has 
subsidized or may own any vessels engaged in our for- 
eign commerce; also to investigate and report to what 
extent any vessel lines and companies, or any of the 
companies, firms, or transportation agencies referred 
to in this section, engaged in our foreign or coastwise 
or inland commerce, are owned or controlled by railway 
companies, by other ship lines or companies, or by any 
of the companies, firms, or transportation agencies re- 
ferred to in this section, or by the same interests and 
persons owning or controlling railroad companies, ship 
lines, or other common carriers, or any of the companies, 
firms, or transportation agencies referred to in this sec- 
tion; and said committee shall further investigate whether 
the conduct or methods or practices of said foreign steam- 
ship lines are in contravention of our commercial treaties, 
or in violation of our laws, and what effect said methods 
and practices have on the commerce and freight rates 
of the United States; and shall further investigate what 
effect such combinations, agreements, understandings, 
working arrangements, and practices of railroads and 
our coastwise and inland shipping lines, or of railroads 
and such shipping lines and any of the companies, firms, 
or transportation agencies referred to in this section, or 
of railroads and over-sea shipping lines, whether domestic 
or foreign, if any are found to exist, have on the com- 
merce and freight rates of the United States, and whether 
the same are in violation of the laws of the United States. 
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Sec. 2. That said committee shall report to the House 
all the facts disclosed by said investigation and what 
legislation, if any, it deems advisable in relation thereto. 


Sec. 3. That said committee, or any subcommittee 
thereof, is hereby empowered to sit and act during the 
sessions or recess of Congress at such place or places 
as may be found necessary and to require the attendance 
of witnesses, the production of books, papers, rates, tariffs, 
and other documents by subpeena or otherwise, to swear 
such witnesses and take their testimony orally or in 
writing. 


Sec. 4. That said committee is hereby authorized to 
employ such counsel and experts and clerical and other 
assistance as shall be necessary to perform its duties 
hereunder. 


[10] Sec. 5. That the Speaker shall have authority to 
issue subpeenas for witnesses, upon the request of the 
committee, during the recess of Congress in the same 
manner as during the sessions of Congress. 
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[281] CHAPTER X. 


SUMMARY. 


METHODS OF CONTROL IN CONNECTION WITH 
SHIPPING CONFERENCES AND AGREEMENTS— 
ADVANTAGES AND DISADVANTAGES OF SUCH 
‘CONFERENCES AND AGREEMENTS—RECOMMEN- 
‘DATIONS FOR PROPOSED LEGISLATION. 


MetHopS oF CONTROL EXERCISED IN CONNECTION WITH 
| GreamsHIp CONFERENCES AND AGREEMENTS IN THE 
American Foreign TRADE. 


The foregoing chapters contain a description of 80 
steamship agreements and conference arrangements, 
which, when considered collectively, show that as regards 
nearly every foreign trade route practically all the estab- 
lished lines operating to and from American ports work 
in harmonious cooperation, either through written or oral 
agreements, conference arrangements, or gentlemen’s un- 
derstandings. The few instances where two or more lines 
serve the same route and have denied the existence of 
written or oral agreements for the regulation of the trade, 
are exceptions and not the rule. 

An examination of the numerous aforementioned agree- 
ments and conference arrangements shows that they dif- 
fer greatly in their details, especially since most of them 
are adapted to meet the needs of the particular trades 
to which they apply, or the special requirements of the 
several lines which are parties to the arrangements. Aside 
from these differences of detail, however, all the agree- 
ments and arrangements show one unmistakable purpose, 
viz, the control of (1) competition between the lines which 
are parties to the agreement or conference, and (2) compe- 
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tition from lines which are outside of the conference. The 
methods (as revealed by the aforementioned agreements) 
which effect control of what would otherwise be unre- 
strained competition are many and may be briefly sum- 
marized and illustrated as follows: 


[282] I. The regulation of competition between the 
lines, parties to the agreement or conference, with a view 
to maintaining rates and securing to each line a certain 
portion of the traffic. These purposes are accomplished 
to-day by any one of the following methods: 


[287] Il. Meeting the competition of lines outside of 
the conference.—While the conference lines regulate com- 
petition between themselves through one or more of the 
above-mentioned methods, and agree not to aid or en- 
courage a nonconference line, nearly all the agreements 
which do not contain a deferred rebate system make no 
direct reference to the methods which should be adopted 
for meeting the competition of outside lines, this matter 
apparently being reserved entirely for conference action. 
In this respect the agreements frequently provide that 
the signatories must take joint action to defend their 
mutual interests in the event of competition from other 
lines. Three methods seem to have been adopted to accom- 
plish this purpose, viz: 


1. Deferred rebate systems, whereby shippers, 
who agree to employ exclusively the steamers of the 
conference lines in a given trade, are allowed a rebate 
of a certain percentage of their freight payments (usually 
5 or 10 per cent), which rebate is computed for a desig- 
nated period (usually every three, six, or twelve months), 
but which is not paid until after a certain number of 
months (usually six months) following the period for 
which it is computed, and only on the condition that during 
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the entire time, including both the period for which the 
rebate was computed as well as the time of deferment, 
the shipper has given his exclusive support to the con- 
ference lines. Since the time of payment of the rebate 
follows the period for which it is computed, the shipper, 
if he desires to obtain the rebate, is under constant obli- 
gations to the conference lines, and is prevented from 
patronizing any other service since that act would mean 
the forfeiture of all accumulated rebates. Judging from 
the facts produced in the foregoing pages, this method has 
proved by far the most effective device for the control of 
a, trade, and is being used principally in the long-distance 
trades (such as, for example, the westbound trade from 
the Orient! and most South American ports*) where the 
regular lines feel that they can assure to shippers @ 
regular and efficient service only on condition of exclusive 
support. The system has proved especially effective where 
American importers are also importers in Europe and 
the same conference lines serve both the [288] American 
and European trade, and where (as in the coffee trade 
from Brazil to Europe and the United States') the de- 
ferred rebate agreement stipulates that the payment of 
the rebates is dependent upon the shippers’ exclusive use 
of the conference lines for all shipments destined to either 
the United States or Europe, thus making it impossible for 
an independent line to secure freight unless it stands in 
a position to protect the shipper in both his American 
and European shipments. Moreover, as has been re- 
peatedly pointed out in this volume, shippers require, 
above all else, a regular service, and in this connection 
the testimony shows that by patronizing an outside line 
the shipper would not only forfeit his rebates but could 


1 Chapter V, p. 118. 
2 Chapter VI, pp. 153-188. 
1 Chapter VI, pp. 157, 158. 
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be penalized by being denied accommodations for future 
shipments even at the full rates of freight. Such retalia- 
tion would leave the shipper unprotected since an inde- 
pendent line is not large enough to supply him with 
tonnage at all times. In other words, the conference lines, 
by rotating the sailings of their steamers, can give a 
regular and frequent service, whereas the independent line 
with its fewer steamers can only offer sailings at less 
frequent intervals. 

With the exception of the rebates to Bermuda, Mar- 
tinique and Guadeloupe? (where, however, the rebates are 
not deferred, but depend upon the size of the shipper’s 
total shipments), the deferred rebate systems now in use 
are equally open to all shippers who agree to give ex- 
clusive patronage, and are granted without discrimination 
as regards the size of individual or total shipments. 
Moreover, nearly all the rebate systems apply only to 
the American import trade, only four instances having 
been found where such rebates are granted in the export 
traffic from American ports, viz in the New York-Bermuda, 
Martinique and Guadeloupe trade (which, as noted, are 
not strictly deferred),? in the New York-Colombian trade, 
in the New York-Kingston (Jamaica) trade,* and in the 
trade from the United Kingdom to certain American 
Pacific coast ports.5 With reference to the American ex- 
port trade it seems that the lines are laboring under the 
assumption that deferred rebates are illegal; and in some 
eases where such rebates formerly existed they have been 
abandoned, and where their adoption has been taken under 
consideration, a decision was reached not to establish 
the same. In the import trade, on the contrary, the lines 
appear to go on the theory that this coun- [289] try has 


2 Ch. VIII, p. 219-221. 
3Ch. VI, p. 178. 
4Ch. VIII, p. 215. 

5 Ch. IT, p. 89. 
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no jurisdiction over the matter, and that such rebates 
may be freely granted if the arrangement is made abroad 
and if the rebates are paid at a foreign port. But in this 
connection it should be noted that the deferred rebate 
system, although applied only to the import traffic, is, 
nevertheless, a very effective device for the control of 
the trade, since to make the trade profitable an independ- 
ent line must have cargo in both directions. 


2. The use of fighting ships, or collective com- 
petition against a single competing line-—To what extent 
this practice prevails at present is difficult to ascertain, 
practically all of the steamship line representatives who 
testified before the Committee having denied the existence 
of the practice. But the facts obtained by the Committee 
show clearly that this method has been used in recent 
years. Thus, in the North Atlantie passenger traffic, the 
evidence presented in the suit against the Hamburg- 
American Line et al. shows that in about the year 1908 
the conference lines authorized the appointment of a com- 
mittee for the purpose of selecting fighting steamers to 
destroy the competition of nonconference lines. This com- 
mittee, according to the evidence, would select suitable 
steamers from any of the conference lines to sail on the 
same days and between the same ports, the regular rates 
being reduced to a point sufficiently low to secure the 
traffic. As already stated in this volume (p. 46) “the 
evidence in the Government’s suit shows that such op- 
position sailings were repeatedly instituted against certain 
independent lines. * * * Any surplus of passengers which 
were booked for the fighting steamer, but which could not 
be carried by the same, would be transferred to other con- 
ference line steamers at the reduced rates. The expenses 
and loss from the lower rates, resulting to any line whose 
vessels had been selected, were distributed over the mem- 
bers of the conference. It was thus a case of all the lines, 
united in conference, opposing every sailing of a single 
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opposition line. By distributing the loss over the several 
members of the conference, each constituent line would 
suffer proportionately much less than the one line which 
was fighting the entire group, and which would inevitably 
soon exhaust its resources in the conflict with the com- 
bined power of the large lines with their superior speed 
and better third-class accommodations.” Again, in the 
freight traffic, it appears that six leading German lines 
established a “fighting corporation,” called the Syndikats- 
Rhederei, the shares of which were apportioned among 
[290] the various lines with reference to the tonnage of 
the companies. This fighting corporation was organized 
toward the close of 1905, and according to the report of 
Mr. Robert P. Skinner, American Consul General at 
Hamburg, “four comparatively small and inexpensive 
steamers were purchased, and these, with such others as 
may be chartered from time to time, are hired out to the 
six owners of the company to meet dangerous competition 
and to drive it away. The fighting ships handle chiefly 
bulk goods, leaving merchandise which requires prompt 
transportation to the care of the parent company, which 
maintains its nominal rates as far as possible, the stress 
of competition being borne by the fighting ships prin- 
cipally. In times of peace the fighting ships engage in 
regular trade on time charters. As this corporation is 
not one for profit primarily, the investment in reality, is 
a new sort of insurance.” (Vol. 3, pp. 53-54.) Mr. W. G. 
Sickel, Vice-Director in charge of the Hamburg-American 
Line, testified before the Committee that “it is a well- 
known fact that the Syndikats-Rhederi does exist,” and 
that he believed that its purpose is as stated above. (Vol. 
2, p. 826.) 


3. Contracts with shippers which may be classt- 
fied as: 


(a) Joint contracts made by the confer- 
ence as a whole.—Such contracts are made for the account 
of all the lines in the agreement, each carrying its pro- 
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portion of the contract freight as tendered from time to 
time. The contracting lines agree to furnish steamers at 
regular intervals and the shipper agrees to confine all 
shipments to conference steamers, and to announce the 
quantity of cargo to be shipped in ample time to allow 
for the proper supply of tonnage. The rates on such con- 
tracts are less than those specified in the regular tariff, 
but the lines generally pursue a policy of giving the small 
shipper the same contract rates as the large shippers, 1. e. 
are Willing at all times to contract with all shippers on the 
same terms. 


(b) Contracts made by the individual 
members of the conference, which are open to small and 
large shippers alike, irrespective of the size of the ship- 
ment. According to this type of contract (illustrated by 
the conference lines in the New York-River Plate trade*) 
each line makes its own contracts with shippers and as- 
sumes sole liability for the fulfillment of the same. The 
shipper agrees to give the steamship line his entire ship- 
ments to certain desig- [291] nated ports during @ definite 
period, and the line obligates itself to provide tonnage at 
definitely prescribed rates for all shipments offered, 
provided reasonable notice of intention to ship is given. 
The contract expressly provides that the entire shipments 
of the shipper can only be sent by the steamers of the 
contracting line, or “by steamers designated by the con- 
tracting line,” thus implying that while each line makes 
its own contracts with shippers, the line when obliged 
to designate some other line’s steamer as per the terms 
of the contract, would not go outside of the conference. 
Tf the line reduces its rates to any other shipper during 
the period of the agreement it is usually provided that 
the shipper with whom the contract was made should be 
given the benefit of all such reductions during the period 


1 Chap. VI, pp. 172, 173. 
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that the lower rates remain in force. While there is 
nothing in these contracts that implies liberty on the part 
of the merchant to ship by any other line than the one 
he is contracting with, as a matter of fact, the shipper, it 
was asserted by witnesses, is allowed to ship by any of 
the other conference lines working in harmony with the 
line which made the contract. In a number of cases 
conference lines make both joint and individual contracts 
with shippers. Thus, in the New York-Brazil trade freight 
contracts for a specific sailing, or for a period not exceed- 
ing three months, are made by each line for its own 
steamers and on its own responsibility; but all contracts 
which extend beyond three months, or which involve a 
very large volume of freight, are usually joint contracts, 
i. e. made by one line on behalf of all the lines, each line 
assuming one-third liability and the shipper having agreed, 
as previously stated, to confine his entire shipments of. 
merchandise to the conference lines.! 


(c) Contracts with large shippers etther 
for all their freight or for certain umportant articles form- 
ing the main basis in a given trade, at lower rates than 
those charged on similar goods, if shipped in small quan- 
tities.—In the trade from New York to the West Coast 
of South America, via the Strait of Magellan, the lines 
carry much of the freight under informal contracts for 
firms which have large interests on the West Coast of 
South America. These firms are given a fixed rate per 
ton for a specified period on all their shipments in bulk, 
the rate applying to the entire consignment of merchan- 
dise without regard to the rates which would be charged 
on particular articles if offered separately for shipment, 
with the [292] result that the average contract rate on 
articles included in the large bulk consignment might be 
lower than the rates applying to the same articles when 


1Ch.-VI, p. 160. 
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sent by exporters who are unable to furnish large com- 
bination cargoes. The representative of one of these lines 
testified that the United States Steel Corporation, for 
example, was granted rates about 15 per cent below the 
rates granted to other shippers because of the very large 
tonnage offered (pp. 186, 187). Again, the trade between 
New York and Guadeloupe, Martinique, and Bermuda 
furnishes another illustration, the ultimate rate of freight 
in this trade being arranged on a sliding scale based upon 
the quantity shipped. Since the quantity can not be as- 
certained in advance, an adjustment is made at stated 
periods for the purpose of allowing the shipper a refund 
on the rates which he paid when the freight was offered, 
and the size of the refund depends upon the quantity 
shipped. The shipper agrees to send all of his freight by 
the contracting line, guaranteeing a minimum quantity, 
and the rebate represents the difference between the freight 
paid and the actual freight as computed on the basis of 
the quantity shipped. The rebate, however, is paid only 
on the condition that the shipper has faithfully carried 
out all the terms of the agreement pertaining to the mini- 
mum quantity of freight guaranteed, the shipment of all 
freight by the line, ete. (pp. 219, 220). 


4. Agreements with various American railroads 
relative to the steamship service from certain American 


Secrecy oF AGREEMENTS AND PREVALENCE OF Ora 
UNDERSTANDINGS. 


Reference should here be made (1) to the tendency 
toward oral understandings, instead of written agree- 
ments, between the lines operating to and from ports of 
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the United States, and (2) the care which has been ex- 
ercised to prevent agreements and understandings from 
becoming public. Oral understandings were described 
by various witnesses as “safer” than written agreements, 
and the preceding chapters refer not only to many agree- 
ments which were of an oral nature from their inception 
but to several instances where written agreements were 
terminated and oral understandings substituted, the wit- 
nesses however admitting that the lines continue to fol- 
low the same rates and conditions which were previously 
observed under the written agreements. In fact, wit- 
nesses repeatedly drew the distinction between formal 
written agreements and oral or “tacit” understandings. 
[294] While not involving as strong a moral obliga- 
tion as written agreements, the evidence shows that for 
all practical purposes oral arrangements are quite as effec- 
tive. Judging from the manner in which the lines ob- 
serve the same, the existing oral understandings give 
unmistakable evidence of the high order of integrity 
prevailing in modern business, and justify fully the 
phrase “gentlemen’s agreements.” Written agreements 
seem to have accomplished their purpose in many trades 
and are apparently no longer needed. The lines in some 
instances need not even meet in conference; they may 
avoid every appearance and every act which would seem 
to show the existence of an agreement or understanding; 
and yet operate in the same spirit of harmony that would 
prevail if a written agreement existed. There is still 
friendly rivalry in procuring business, but this business 
is secured at not less than certain understood rates. 
Again, in nearly all of the few trades where agreements 
or understandings have been denied by all the interested 
lines, a remarkable uniformity in rates seems to exist 
and not a trace of a rate war can be found. The situa- 
tion has been explained to the Committee as one of 
“following the leader,” the dominant carrier fixing the 
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rates and the less important lines adopting those rates, 
they being allowed to exist in the trade without having an 
effective fight waged against them, as long as they con- 
form to the rates and conditions established by the dom- 
inant carrier. 

Where written agreements govern the rates and methods 
of the lines, the terms of the agreements have been 
guarded with the utmost secrecy. Whereas domestic 
lines, with few important exceptions, answered the Com- 
mittee’s Schedule of Inquiries, the foreign lines, in the 


majority of instances, either ignored entirely the Com- 
mittee’s request for information or, under one pretext 
or another, declined to answer. Of the 208 foreign lines 
to whom Schedules of Inquiries were directed only 88 
replied, and in some instances where the Inquiries were 
answered the lines gave only the merest outline of the 
agreements or understandings to which they were parties. 
American diplomatic and consular officers, who were 
instructed to furnish copies or information of such agree- 
ments as. far as the same could be obtained abroad, in 
most cases, when applying to steamship line representa- 
tives for the same, met with a polite refusal. A con- 
siderable number of the lines objected to the Committee 
giving publicity to their agreements, either on the ground 
that a suit was pending, or [295] that other lines should 
not be made acquainted with their business methods. The 
testimony before the Committee also shows that in the 
majority of instances the agreements are only in the 
possession of the foreign principals of the lines, most 
American representatives of the lines having expressed @ 
mere knowledge of their existence and an entire ignorance 
of their provisions. 
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ADVANTAGES OF SHIPPING CoNFERENCES AND AGREEMENTS IN 
qcHE AMERICAN ForeIon T'Rave.! 


Practically all steamship representatives who testified 
before the Committee, as well as a majority of the lead- 
ing American exporting and importing firms who ex- 
pressed their views on the subject to the Committee, con- 
tended that shipping agreements, conference relations, or 
oral understandings which steamship lines have effected 
among themselves in nearly every branch of our foreign 
trade are a natural evolution and are necessary if shippers 
are at all times to enjoy ample tonnage and efficient, fre- 
quent, and regular service at reasonable rates. Such 
agreements, it is contended, are a protection to both 
shipper and shipowner. To the shipper they insure de- 
sired stability of rates and the elimination of secret ar- 
rangements with competitors. To the shipowner they 
tend to secure a dependable return on the investment, 
thus enabling the lines to provide new facilities for the 
development of the trade. Furthermore such agreements 
are held to furnish the means for taking care of the dis- 
abilities of the weaker lines, whereas unrestricted com- 
petition, based on the survival of the fittest, tends to 
restrict the development of the lines and in the end must 


1 The reader is referred to the ‘‘Summary of replies received by 
the Committee in answer to its circular letter of Feb. 18, 1913, re- 
lating to the advantages and disadvantages of steamship agree- 
ments and conferences,’? published in Vol. 2, pp. 1897-1408 of 
the Committee’s proceedings. This summary represents the views 
of leading exporting and importing firms operating at our most 
important ports. Portions of this summary are reproduced in 
this chapter. The reader is also referred to the report submitted 
to the Committee on the Merchant Marine and Fisheries by the 
Committee appointed by the representatives of steamship lines 
maintaining established services from New York to foreign 
countries, including Porto Rico and the Philippines, under date 
of Mar. 3, 1913. This Report is published in Vol. 2, pp. 1357- 
1374. 
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secured through agreements and cooperative understand- 
ings, as presented to the Committee, are the following: 


I. Improvement in service: 


1. Regularity of service, resulting mn the follow- 
ing advantages: 


(a) Opportunities to merchants for 
shipping are increased, resulting in a much greater in- 
crease in the volume of trade, [296] especially to new or 
remote markets, than would be the case if goods could be 
supplied only at irregular intervals. 


(b) Fixed dates of sailings at regular 
intervals enable shippers to work with, smaller stocks than 
they otherwise could, thus reducing unnecessary risks, as 
well as storage charges. 


(c) Makes unnecessary the engaging of 
cargo space considerably in advance, and shippers incur 
no penalty or other inconvenience if unable or unwilling 
to ship goods at the last moment. 


| (d) Merchants are enabled to make for- 
ward contracts for the delivery of goods at a definite 
date. This factor is important in connection with stabil- 
ity and uniformity of rates. In view of both factors 
merchants can make contracts for forward delivery at a 
definite date and price, including cost, freight, and insur- 
ance. Such contracts are of vital importance in the trade 
of to-day, which is largely conducted in large quantities 
and on the basis of orders placed months ahead and cal- 
culated on a small margin of profit. 

7 (e) Without regularity of service in the 
long-distance. voyages, or in the new and undeveloped 


services, American merchants and manufacturers would 
be operating at a great disadvantage as compared with 
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European merchants, who now have the benefit of a-more 
highly developed service from European ports to foreign 
markets. 


(f) A better distribution of sailings is 
secured. Under unrestricted competition a number of 
vessels may sail from the same port within a day or 
week, resulting in no sailings from that port for a con- 
siderable period thereafter. Under a system of coopera- 
tion, however, both the time and ports of sailings are 
agreed upon, thus “avoiding the waste involved in several 
ships calling at ports which require only one and giving 
an excess tonnage on one date and a corresponding lack 
of tonnage at other times.” 


(g) A large portion of American exports 
coming from the interior, it follows that, with regular 
sailings, goods arriving late and missing one steamer 
may be dispatched by the next steamer of another line, 
thus causing only a short period of waiting, with the 
result that unnecessary port charges are avoided, the 
accumulation of goods is prevented, and the loading and 
delivery of cargo is facilitated. 


[297] 2. Greater security is given to capital 
invested in the steamship business and because of this 
greater security shipowners are enabled to supply an ade- 
‘quate number of vessels of a higher class and greater 
speed than the ordinary tramp. Moreover, conditions 
surrounding most trades are dissimilar as regard the 
depth of water at the ports, the nature of the cargo of- 
fered, and the quantity of freight moving during certain 
seasons. By giving vessel owners a dependable return on 
the investment they are enabled to provide new facilities 
for the development of the trade and to adequately adapt 
the sailings, speed, and equipment to the particular trade. 
To many merchants the adaptability of the service to the 
requirements of the trade is highly essential, because of 
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the nature of their exports and imports. The benefits 
claimed for this advantage are the following: 


(a) Cargo is delivered in better order 
and with greater dispatch and regularity. 


| (b) Insurance premiums on cargo are 
reduced, and the rate of insurance may be counted upon 
as more uniform and stable, thus again favoring mer- 
chants in making contracts for the forward delivery of 
goods. 


(c) Loss of interest on the cargo while 
in transit is reduced. 


| (d) Shippers are relieved of anxiety as 
to the class of vessel by which their freight will be 
shipped. 


Il. Stability of rates over long periods of time: 


1. Removes the inconvenience which would ex- 
ist if merchants and shippers were obliged to quote dif- 
ferent propositions on nearly every consignment, thus 
eliminating what was formerly an undesirable speculative 
risk under the open competitive system. A uniform 
selling price in foreign markets is considered highly es- 
sential by merchants. Moreover, conference lines seek 
to give reasonable notice of alteration in rates, and when 
increasing their rates shippers are allowed to declare 
outstanding contracts at the lower rate. 


2. Reduces the complaints from buyers abroad. 
American exporters assert that during periods of rate 
competition complaints from foreign buyers are numerous 
if sales to them do not happen to be on the lowest basis 
of cost and freight, while if there is uniformity in rates, 
even though these rates be on a higher level, it is seldom 
that foreign consignees make complaints. 
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[298] 3. Enables shippers and merchants to 
ealeulate laid-down costs and sell goods for delivery in 
the future. American exporters assert that such contracts 
for future delivery are to-day a necessity, and in this 
respect nothing is regarded so detrimental to the export 
trade as uncertainty regarding sailings and violent fluctua- 
tions in freight rates. Fixed rates under a system of 
cooperation, on the contrary, make possible the contracting 
for space for months, for a year, or even longer in 
advance, if desired. Such facilities are enjoyed by foreign 
exporters to competitive markets, and it is essential that 
American shippers should be placed on an equally favor- 
able basis. Prominent exporting firms have again and 
again asserted to the Committee that they have experi- 
enced various rate wars during the past 10 to 15 years 
and are convinced that the present condition of fixed 
rates and regular sailing opportunities places all mer- 
chants upon the same basis as regards their estimates 
on contracts and produces much better results for the 
exporter and manufacturer than could be possible under 
the old order of things. 


4, During periods of rate cutting buyers abroad 
generally pursue a policy of buying from hand to mouth 
instead of placing large orders for shipments ahead, be- 
cause they never know what the goods will cost them 
by the time the same are received. If they foresee serious 
fluctuations in rates during the one or more months which 
are required to dispose of large lots of merchandise, they 
prefer to buy small lots, even at a greater cost, in order 
to have a chance to meet their competitors. 


5. During periods of rate cutting steamship 
owners are reluctant to make forward contracts for the 
earriage of freight because of unwillingness to sell cargo 
space for the future at a loss. 
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6. While competition in rates between confer- 
ence lines ceases, competition in facilities continues. 
Although the conference system largely results in placing 
rates outside the influence of competition, by pursuing a 
policy of charging “what the traffic will bear,” these rates 
must ultimately be reasonable for the following reasons: 


(a) It is to the interest of the lines not 
to charge rates detrimental to the development of traffic. 
Shipowners depend for success on the good will of 
shippers, and to build up business must establish rates 
which will enable their American clients to compete 
successfully with foreign merchants engaged in the same 
trade. 


[299] (b) Shippers are not placed at the 
mercy of the conference lines, because in nearly all the 
important branches of the American foreign trade there 


is competition from regular lines serving European mer- 
chants to the same ports. The lines serving American 
merchants must meet the rates of the regular lines trad- 
ing to the same ports from foreign countries. In other 
words, world conditions govern ocean rates to and from 
the United States. 


(c) If the rates of the regular lines, to 
quote the New York committee, “should exceed or even 
approximate the chartered rate for tramp steamers, large 
shippers immediately protect themselves by the employ- 
ment of tramps for the transportation of their shipments. 
Small individual shippers who can not accumulate mer- 
chandise in quantities sufficient to justify the charter of 
tramp steamers are at such times served by charter 
brokers, who are always ready, when rates by the regular 
lines advance to such a point that a profit can be made 
by charter, to lay chartered ships on the berth, themselves 
accumulating the shipments of numbers of small mer- 
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chants, who by this means can always protect themselves 
against oppression.” (Vol. 2, p. 1363.) 

Despite the great increase in ocean rates in recent years 
the great majority of leading exporting and importing 
houses which have expressed their views on the subject 
to the Committee consider the present rates charged by 
the steamship lines as fairly reasonable when compared 
with charter rates prevailing the world over, and taking 
into consideration the capital invested, the increased cost 
of operation, the better character and greater speed of 
the vessels, the greater regularity of sailings, the main- 
tenance of depreciation and sinking funds, the facilities 
of the ports of call, and the frequent absence of return 
eargo. While many of the firms express a desire for @ 
lower level of rates than exists to-day, provided they are 
uniform, they frankly admit that the present high rates, 
as long as they are steady over considerable periods of 
time and equally applicable to all without rebates or 
other special favors, do not militate against them nearly 
so much as would a lower level of rates if the same was 
a fluctuating one and was accompanied by irregularity in 
sailings. Moreover, the large increase in the number of 
steamers and in their size during the past 15 years in 
nearly all divisions of our foreign trade is pointed to as 
showing the desire of the lines to keep pace [300] with the 
growth of the country’s export trade. It was also the 
general assertion that the regular lines give shippers ad- 
vantages as contrasted with tramp steamers. Not only 
are their rates uniform and their sailings reasonably regu- 
lar, but their steamers are faster and their service better, 
and in the main these advantages overbalance the in- 
crease in rates. 


Ill. Uniform freight rates secured to all merchants.— 
Uniform rates protect the small against the large ship- 
pers, and relieve all shippers from the effects of under- 
handed discrimination. Under open competition powerful 











A-34 
Appendia B 


shippers, or combinations of shippers, can obtain prefer- 
ential rates, while under a system of cooperation it is 
not to the interest of the conference to give special terms 
to powerful clients. Rate wars are detrimental to the 
interests of small shippers pecause the object in every 
rate war is to obtain the freight of large shippers by 
offering special rates. The inevitable result of rate wars 
is a gradual monopolization of the trade in given com- 
modities by the more powerful shippers. 

Almost without exception, the testimony before the 
Committee of conference line representatives shows that 
it is the purpose of their lines to charge uniform rates 
and to extend equal opportunities to all shippers. Prac- 
tically all shippers, also, who in their statements to the 
Committee were favorable to agreements and conferences, 
took the view that to maintain equal treatment toward 
small and large shippers it is absolutely necessary that 
steamship lines should be allowed to cooperate, and that 
the improvement toward greater fairness between ship- 
pers is due to the fact that the lines have cooperated. 
Competition in the steamship business was regarded by 
them as the demoralization rather than the life of trade; 
as the means of introducing uncertainty instead of cer- 


tainty, and inefficiency instead of efficiency ; and that, in- 
evitably, while all shippers are placed ultimately at a 
disadvantage through open competition, the small shipper 


fares much worse than his stronger competitor. 


‘IV. Prevent the elimination of weaker lines in the 
Various trades.—Unrestricted competition, based on the 
survival of the fittest, tends to restrict the development 
of the lines and in the end results in monopoly. Just as 
rate wars result in the monopolization of trade by the 
larger shippers, SO also do they result in the monopoliza- 
tion of the carrying trade by one or @ few of the most 
powerful earriers. [301] This is especially true in the 
long-voyage trade where pooling becomes desirable. Here 
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equal rates can not be charged by all the lines in a given 
trade unless all are equal in speed and equipment. High- 
class freight, paying the most remunerative rates, would 
go to the best ships, while the least remunerative cargo 
would be shipped by the inferior boats. As reported by 
the New York Committee of steamship representatives: 
“By means of pooling the weaker line is compensated for 
its failure to obtain a fair share of the more remunerative 
goods and by living alongside the strong line adds to 
the total of the shipping facilities which the trade may 
reasonably require.” (Vol. 2, p. 1368.) 

In addition to the combinations by agreement there are 
numerous instances of consolidations among steamship 
lines by actual amalgamation or through stock eontrol of 
subsidiaries. (The most notable examples of such con- 
solidations are the International Mercantile Marine Co., 
the Royal Mail Steam Packet Co., the Hamburg-American 
Lines, and Furness, Withy & Co.). This movement to- 
ward actual consolidation by ownership, various witnesses 
have emphasized, would have taken place more rapidly 
and on a much larger scale if the making of steamship 
agreements and conferences had been impossible. In the 
absence of cooperation through written or oral agreements, 
according to these witnesses, only two alternatives present 
themselves, viz, consolidation by actual ownership or the 
elimination of the weaker lines through cut-throat compe- 
tition. 


V. Maintenance of rates from the United States to 
foreign markets on a parity with those from other coun- 
tries, thus enabling American merchants to compete suc- 
cessfully with foreign merchants. It has been the 
contention of all the conference line representatives who 
have appeared before the Committee that their lines make 
every effort to keep American rates to foreign markets 
on a parity with European rates. The Committee has 
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received only 27 complaints from exporting interests 
charging that American and European rates to the same 
destination are not kept on a parity, to the detriment of 
their business; and it should be noted that less than half 
of these complaints present any definite data tending to 
confirm the complainant’s charge. A majority of the 
complaints are general in character and merely call atten- 
tion to the desirability of having some properly consti- 
tuted authority [302] investigate this subject from time 
to time. In answer to these charges the New York Com- 
mittee of steamship line representatives maintains that— 


while occasional differences arise, as a rule shippers 
are not charged higher rates from this country than 
e are called upon to pay on the 
In this respect the lines running 
States are at a decided 
h the European services, 
ffered from American 
ports are of those received by the 
European lines. om Europe will 
obtain better f it carries a 
larger percentage 0 
penses incurred in 
considerably higher 
European ports. B 
from this country to foreign ports, 
pean lines, obtain no return cargoes, an 
to return to our ports either directly in ballast, or via 
some other loading port. These facts tend to increase 
the running expenses of the American services and 
would therefore justify a somewhat higher freight 
rate from American ports. 


VI. Reduction in the cost of service, eventually result- 
ing in lower freight rates for a high standard of service. 


1. By eliminating wasteful competition among 
the lines, thus reducing the aggregate cost of service of 
all the lines. 
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9. By arranging the order of the sailings of 
the several lines at definite dates, and by regulating the 
sailings of the vessels of the various lines in such a man- 
ner as to prevent a number of vessels calling at ports 
which require only one at a given date. 


VII. Cost of service can be more economically dis- 
tributed over the traffic so as to develop the trade. 


1. By reducing rates on articles where the 
rate would bear too heavily, and securing compensation 
on other items where the value and size justify the same. 


2. By enabling the lines to view the trade “not 
only as it is, but as it may become.” Certain ports may 
be placed on a reasonable footing in freight rates, al- 
though the present movement of freight would warrant 
much higher rates. This is especially true where pooling 
is practiced. “In connection with the operation of a steam- 
ship conference,” as reported by the New York Committee, 


pooling is nothing more than an equalization of ex- 
penses and earnings by the component members of a 
conference with the object that the conference shall 
furnish all the facilities that are demanded for the 
transportation both of profitable and unprofitable 
cargo and for the accommodation of the least profit- 
able as well as the most profitable ports. Under its 
operations regularity of service is maintained, 
whether full cargoes are offered or not, whether the 
cargoes offered at any particular time be [303] of a 
more or a less profitable kind, and whether the going 
rates as embodied in the tariff be profitable as com- 
pared with the general market value of tonnage or 
not; it enables the conferees to give service within 
the area of the conference operations at small or un- 
important ports, often at a loss, which would have to 
be neglected unless such loss could be equalized by 
being brought into a division of the earnings with 
the other vessels which serve the more important 
ports. The conferees, in substance and effect, become 
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_ partners for the purpose of supplying tonnage for the 
particular trade in which the pool operates, and they 
divide their earnings and losses in proportion to the 
capital represented by tonnage which is furnished to 
supply the needs of the trade. (Vol. 2, pp. 1367-1368.) 

3. By increasing the number of sailings to the 

smaller ports. On most routes there are many ports of 
destination which should be served, and no one owner 
could serve all except at great expense, such as extra 
steaming and port charges, and by greatly prolonging 
the voyage to the dissatisfaction of consignees. The nat- 
ural tendency where all lines are competing would be for 
each owner, in order to compete in rates and speed, to 
avoid extra expenses and loss of time by not calling at the 
comparatively unimportant ports. Without pooling, it is 
asserted, the United States would have no direct com- 
munication to-day with many of the minor ports through- 


out the world whose aggregate trade with this country 
is very considerable. If the pooled lines, however, have 
agreed to compensate each other for the losses, these un- 
desirable ports will be served as may be reasonably re- 
quired. 


4. By equalizing the earnings on large con- 
tracts over the members of a joint service. As expressed 
by the New York Committee, 


Our large manufacturers and exporters have ex- 
tensive outstanding contracts for the supply of rails, 
locomotives, car material, bridge work, oil, etc., to 
various ports. No one service alone could possibly 
handle such products. Shippers are often obliged at 
stated periods to make large shipments of a kind of 
material which would be quite unsuitable for a 
steamer, such as rails, on which the earnings would 
be much below those of succeeding steamers which 
would carry other portions of construction material 
covered by the same contract, the rates for which 
would be far more remunerative. Only a joint serv- 
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ice which could equalize the earnings under the whole 
contract would carry the materials covered by these 
large contracts without charging freight rates so 
prohibitive as to deprive the American manufacturer 
of the opportunity of securing the contracts in com- 
etition with foreign manufacturers. So the con- 
erence lines are able to maintain their schedules and 
provide for the export trade even at a loss to the 
individual ship. (Vol. 2, pp. 1368-1369.) 


[304] Drisapvantaces oF SHIPPING CoNFERENCES AND 
AGREEMENTS, aS Now ConDUCTED. 


I. The monopolistic nature of such conferences and 
agreements.—Nearly all the objections advanced against 
steamship agreements relate to the limited monopoly, at 
least, which the conference lines are able to exercise 
over the trade in their respective areas. Briefly outlined 


the objections advanced under this heading are the 
following: 


1. All monopolies are liable to abuse, and in 
our foreign carrying trade the monopoly obtained by 
the conference lines has not been subjected to any legal 
control. While carriers by land are supervised and 
must conform to statutory requirements in the matter of 
rates and treatment of shippers, steamship companies, 
through private arrangements, have secured for them- 
selves monopolistic powers as effective in many instances 
as though they were statutory. Even granting the advan- 
tages claimed for steamship conferences and agreements, 
all may be withdrawn in the absence of supervisory con- 
trol without the shippers having any redress or protec- 
tion. The lines are under no legal obligation to continue 
these advantages. They exercise their powers as private 
combinations and are apt to abuse the same unless brought 
under effective governmental control. 
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following: 


1. All monopolies are liable to abuse, and in 
our foreign carrying trade the monopoly obtained by 
the conference lines has not been subjected to any legal 
control. While carriers by land are supervised and 
must conform to statutory requirements in the matter of 
rates and treatment of shippers, steamship companies, 
through private arrangements, have secured for them- 
selves monopolistic powers as effective in many instances 
as though they were statutory. Even granting the advan- 
tages claimed for steamship conferences and agreements, 
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trol without the shippers having any redress or protec- 
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these advantages. They exercise their powers as private 
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under effective governmental control. 
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2. The primary object of such conferences and 
agreements is to prevent new lines from being organized in 
a trade and to crush existing lines which refuse to comply 
with the conditions prescribed by the combination, or 
which, for other reasons, are not acceptable as members of 
the conference. The methods which have been adopted 
from time to time to eliminate competition show the 
futility of a weak line attempting to enter a trade in 
opposition to the combined power of the established 
lines when united by agreement. By resorting to the 
use of the “fiehting ship,” or to unlimited rate cutting, 
the conference lines soon exhaust the resources of their 
antagonists. By distributing the loss resulting from the 
rate war over the several members of the conference, 
each constituent line suffers proportionately a much 
smaller loss than the one line which is fighting the entire 
group. Moreover, the federated lines can conduct the 
competitive struggle with the comfortable assurance that, 
following the retirement of the competing line, they are 
in a position to reimburse themselves through an increase 
in rates. To allow conferences, therefore, generally means 
giving the trade to the lines now enjoying it. Only a 
[305] powerful line can hope to fight its way into the 
trade, and with the snevitable result, if successful, that 
it will join the combination or be allowed to exist by 
virtue of some rate understanding. 


3. Conference Lines, it was asserted to the 
Committee, are enabled to arrange rates arbitrarily, both 
with reference to the general level and particular com- 
modities; and the rates now charged were considered 


excessive! when compared with rates (1) charged by 


so out i i in the cost of operation or 
the de to show the absence of all 
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tramp or chartered steamers, or (2) previously charged 
by line steamers in the same trade, or (3) charged by 
lines in other trades, or (4) when considered in relation 
to the profits of the companies. This complaint, however, 
necessitates the difficult task of determining what con- 
stitutes a “reasonable rate,” involving a study of— 


(a) The factors that influence the rise and fall of the 
general level of rates. 


(b) The differences in the nature of the service ren- 
dered by liners and tramps. 


[306] (c) The character of the vessel and the expen- 
siveness of operating the same. 


(d) The stability of rates over a long period of time, 
chartered rates fluctuating much more violently. 


(e) The different conditions surrounding each trade 
route as regards the nature of the service, the quantity 
of the cargo, and the opportunity for effecting combina- 
tion cargoes. 


competition in rates, the New York Committee of Conference Line 
Representatives makes an emphatic denial that the recent rise 
in rates has been arbitrary, and has been effected by the combina- 
tions of lines with that purpose in view. This Committee main- 
tains that ‘‘prior to 1911, freight rates had dropped to a figure 
previously unknown, entailing heavy losses on the regular lines, 
which had the choice of continuing their services or withdrawing 
from the business in which they had long been engaged. Competi- 
tion among tramp owners produced a low level of rates, and as 
soon as the world’s trade got ahead of the tonnage available, 
tramp steamers were put in a position where they could advance 
their rates beyond anything that had been experienced in recent 
years.’’ It is also the contention of the Conference Line Repre- 
sentatives that in the enormous rise in ocean rates during recent 
years, the rates charged by the regular lines at no time rose 
to the level of the tramp freight market, and “were less than 
what the regular lines could have earned if they had withdrawn 
their steamers from their established services and chartered or 
placed them in other trades.’’ As showing the enormous rise in 
the charter rates of tramp steamships, not working under any 
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(f) What constitutes a fair profit to the line, all factors 


considered. 


powers, 


they deal that these shippers can not 


4. Conference lines, through their monopolistic 
so completely dominate the shippers with whom 


afford, for fear of 


retaliation, to place themselves in a position of active 
antagonism to the lines by openly giving particulars of 


their grievances. 


This condition is well illustrated by the 


frequency with which communications, addressed to the 


Committee, referred to 


the confidential nature of the in- 


formation furnished. ‘The various lines, constituting a 
conference, have the same interests and their organization 
is effective. Shippers, on the contrary, live far apart, 
and because of their different and frequently antagonistic 


interests can only combine for mutual 


the greatest difficulty. 


protection with 


lia es SI a a 
agreement or conference, the following represents in part the 
data furnished by the New York Committee: 


Illustrations. 


Petroleum in cases from New 
York to four ports in Aus- 
tralia. ; 


Cotton from Savannah to Liver- 
pool, Havre and Bremen. 


Lumber from the Gulf to the 
River Plate. 


Gulf to U. K. 
form char- 


Cotton from the 
Continent on net 
ters. 


Sugar from Cuba to New York. 


Time charter from Baltimore to 
Glasgow. 


Full cargoes of grain 
Baltimore to Rotterdam. 


from 


Increase in the rate from. 


17¢. per ease, June, 1908, to 
35¢. in Feb., 1913. 


26/3 per net registered ton in 
Aug., 1908, to 58/9 in Nov., 


1912. 


7¢. per 100 Ibs. in Jan., 1908, 
to 17¢. in Nov., 1912. 

3/3 per ton of total dead weight 
capacity in August, 1908, to 
8/6 in August, 1913. 

1/3 per qr. of 480 Ibs. in Sept., 
1908, to 3/6 in Jan., 1913. 
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5. Conference lines, in view of the absence of 
competing lines, sometimes seem indifferent to the landing 
of freight in proper condition. A considerable number 
of shippers have complained to the Committee that they 
have experienced endless difficulty in collecting honest 
claims for damaged goods, loss of goods, or overcharges, 
and that the lines in some cases are extremely arbitrary 
in making settlements. 


6. Conference lines are apt to become increas- 
ingly powerful within their respective areas, even to the 
extent of controlling the tramp traffic, until their limited 
monopoly of to-day will become practically unrestricted. 
It is argued that this tendency has been apparent in vari- 
ous trades and that, when the monopoly is complete, the 
lines will appropriate the advantages gained to them- 
selves. 


II. In some conferences the lines have arbitrarily im- 
creased their rates without giving due notice to the trade, 
thus causing heavy losses on contracts for future delivery, 
which were based on the freight rates prevailing at the 
time the contracts were made. 


[307] III. Steamship conferences and agreements as 
now conducted are in most instances secret, and shippers 
have no means of knowing whether the conditions claimed 
by the lines for such conferences and agreements are 
true or not. Conference and rate agreements, and pool- 
ing arrangements, should be made with the full knowledge 
of some legally constituted authority in order (1) to safe- 
guard the interests of shippers and (2) to make it pos- 
sible for shippers to file complaints without fear of re- 
taliation. 


IV. Some lines grant special rates to large shippers 
under contracts based on such large quantities of freight 
that small shippers can not possibly furnish an equal 
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amount, thus discriminating between shippers and pre- 
venting competition. 


V. Some of the conference lines do not observe the 
customary conference usages in respect to the equal treat- 
ment of shippers in rates and special accommodations. 


VI. The policy of many conference lines not to publish 
their tariffs or classifications, although such publica- 
tion would prove a great convenience to shippers and 
would constitute a guarantee that rates were not altered 
or articles transferred from one class to another, for 
the benefit of favored shippers. 


VII. That deferred rebate systems are objectionable 
and should be prohibited for the following reasons: 


| (1) By deferring the payment of the rebate 
until three or six months following the period to which 


the rebate applies ship owners effectively tie the mer- 
chants to a group of lines for successive periods. In this 
connection it is argued that the ordinary contract system 
does not place the shipper in the position of continual 
dependence that results from the deferred rebate sys- 
tem. 


(2) That the system is unnecessary to secure 
excellence and regularity of service, a considerable num- 
ber of conferences being operated to-day without this 
feature. 


‘Leaprinec RECOMMENDATIONS OF WITNESSES FOR PROPOSED 
LEGISLATION. 


‘Government regulation of carriers engaged im the 
American foreign trade-—The consensus of opinion, as 
expressed in the testimony of witnesses and in the numer- 
ous communications received by the Committee from 
shippers, is overwhelmingly in favor of some form of 
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[308] government regulation of steamship carriers en- 
gaged in this country’s foreign trade. Nearly all the 
steamship line representatives, who appeared before the 
Committee, expressed themselves as not opposed to gov- 
ernment supervision which is reasonable and which is lim- 
ited to the requirements of full publicity and approval of 
all agreements or arrangements which steamship lines may 
have entered into with other steamship lines, with ship- 
pers, or with other carriers and transportation agencies. 
On the other hand, the shippers who appeared as wit- 
nesses, or otherwise submitted recommendations for pro- 
posed legislation, were in the great majority of instances 
favorable to a comprehensive system of government 
supervision, sufficiently broad to embrace the regulation 
of rates without actually fixing them, the approval of 
contracts, agreements and arrangements, and the general 
supervision of all conditions of water transportation 
which vitally affect the interests of shippers. While 
few of the shippers who communicated with the Com- 
mittee by letter (and the same may be said of witnesses) 
attempted to specify the details of their recommendations, 
they are almost a unit in stating that they are convinced 
of the desirability of having the Interstate Commerce 
Commission, or a similar commission, exercise a general 
supervisory power over foreign water carriers and en- 
force among the conference lines at all times the various 
contentions which they have claimed for themselves dur- 
ing the hearings before the Committee. It is noteworthy 
that only five of the many communications received by 
the Committee, which were unfavorable to steamship 
agreements and conferences as now conducted, display 
an attitude of hostility toward government regulation. 
In fact, many of the communications received from ship- 
pers make it clear that the writers regard the conten- 
tions of the conference line representatives as advantage- 
ous to shipper and shipowner if they are honestly and 
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fairly carried out, but state that their experience has 
been to the effect that, once the combination of lines is 
established, it is apt to be used in an arbitrary and unfair 
way by favoring some large corporation or friend to the 
detriment of other shippers. Such discriminations and 
arbitrary treatment, it is believed, can only be eliminated 
by the establishment of some legally constituted author- 
ity which is empowered to hear complaints and to order 
the discontinuance of abuses. 

[309] Impracticability of filing rates with the govern- 
ment and requiring a period of notice before changing the 
same.—With few exceptions, steamship representatives 
and shippers, who testified before or communicated with 
the Committee, were opposed to legislation which would 
require the steamship lines engaged in our foreign trade 
to file their rates with the government and be obliged to 
change the same until after a certain period of notice 
to make a change has been given. Such a policy was gen- 
erally regarded as impossible, in view of the ever present 
competition of tramp vessels in our international trade, 
unfair to the regular lines which require protection against 
the attacks of such tramp vessels, and particularly ob- 
jectionable to American exporters, who in competing with 
foreign markets, are often dependent upon an immediate 
and favorable freight rate quotation in order to close 
their contracts. In support of this contention the fol- 
lowing arguments were emphasized before the Com- 
mittee: 


(1) The nature of the steamship business is so 
essentially different from that of the railroads that any 
limitation upon the freedom of ocean carriers to change 
their freight rates promptly to fit the changing conditions 
of the freight market would prove injurious to ship- 
owners, shippers and consignees. As pointed out by the 
New York Committee: 


Ocean freight rates vary not merely from month to 
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month, but from day to day and from hour to hour, 
especially with reference to the great staples which 
are traded in on the exchanges. The difference of a 
fraction of a cent in the freight rate may mean the 
loss of a contract to a merchant or manufacturer at 
an interior point in the United States who is com- 
peting with manufacturers and merchants in other 
countries. In the development of new countries the 
American manufacturer of steel cars, locomotives, car 
materials, bridge work, etc., is competing not only 
with merchants in this country but with Canada, 
Russia, Australia and Argentina. Unless the carriers 
are free to quote such merchants freight rates which 
will enable them to compete successfully with the 
business of the merchants of other countries the lines 
will suffer serious detriment. (Vol. 2, p. 1373.) 


(2) World conditions govern ocean transporta- 
tion. While steamship agreements and conferences ad- 


mittedly limit competition among the parties to the agree- 
ment or the members of the conference, many bulk articles 
are carried by tramp vessels which operate wherever 
freight is offered and at constantly changing rates, and 
no law can with justice restrict the operations of the so- 
called regular lines and not at the same time be made ap- 
plicable to the tramp. 


[310] (3) The fixing of hard and fast rules in 
the naming of rates in ocean transportation is impracti- 
cable because the unit of transportation by water is the 
total capacity of the ship, and, unlike the practice in rail 
transportation, it is impossible to cut off any tonnage 
space when its use is found unnecessary. Since the ship 
must be considered a unit, any restraint upon the lines 
in the naming of their rates would seriously interfere 
with the economical and safe loading of the vessels and 
the proper combination of weight and measurement cargo. 
Numerous steamship representatives have testified to the 
effect that certain classes of freight, such as grain, must 
frequently be secured on short notice and at greatly re- 
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duced rates in order to properly load the vessels to their 
marks. 


(4) The position of steamship lines differs from 
that of railroads in that the vehicle of carriage has a 
charter value which must always be kept in mind. More- 
over, railroads enjoy property rights acquired often at 
the expense of the state, operate by virtue of special 
privileges, and should therefore be held to the perform- 
ance of the functions for which they were created. Steam- 
ship lines, on the other hand, are not tied like the rail- 
roads to a definite route of travel, i. e., vessels are not 
fixtures in any trade and are not limited in their opera- 
tion to any fixed time. They have received no public 
aid or franchise, are essentially enterprises of a private 
nature, and are not bound to maintain a definitely pre- 
seribed service. The vessels may come and go by what- 
ever route or in whatever direction they please and the 
only incentive to engage in any particular trade is to 
develop that trade to a point where the profit will justify 
the operation of a regular and continuous service. In 
view of these circumstances, it is argued, steamship lines 
ean not be bound to an impossible proposition, and if the 
fixing of rates should result in the imposition of condi- 
tions which embarrass a particular trade, or render it 
less profitable, it is but natural that the vessels would be 
transferred to trades where commerce is unrestrained and 
yields the largest profits. It was the consensus of opinion 
of the leading steamship line representatives that any at- 
tempt to prescribe rates would cause a serious set-back 
to our export trade; that no legislation could be enacted 
which could compel the lines to operate a stated number 
of vessels and a service of prescribed efficiency ; and that 
unless the lines are allowed to transact their business 
with the freedom believed neces- [311] sary, American 
exporters might find themselves in the unhappy position, 
while allowed low and favorable rates, of being unable to * 
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procure sufficient bottoms for the exportation of their 
goods. 

Some of the leading steamship line representatives took 
the view that tariffs and rates might be filed with some 
designated commission, and be public, provided the lines 
be permitted to vary from these rates whenever necessary 
and without notice to, or authority from, such govern- 
mental authority. Thus, according to the testimony of 
Mr. P. A. S. Franklin, vice president of the International 
Mercantile Marine Co., 


the only thing we feel could possibly be done—and I 
do not know whether the majority of the shipping 
trade agree with me—is the question of filing the 
rates at some place in Washington for general super- 
vision to which shippers could apply and see what 
rates are in force at the time and what other people 
are getting. We feel there is no other way to con- 
duct our business except by working together in the 
manner in which we are now working. 


Mr. Franklin continued to state that rebating or other 
discrimination between shippers in any trade should be 
prohibited absolutely, and in this connection justified the 
filing of rates in the following words: 


The object in filing the rates would be that there 
is the rate of that day. We would have to prove in 
the case of any difficulty that we offered to a shipper 
that rate on that day, that everything was equal to 
all, and that there was an equal chance to everybody 
to ship at that time. We might get all the freight 
we wanted to-day, and we might be out of the market 
to-morrow. (Vol. 1, pp. 625-626.) 


Publicity of agreements and arrangements.—The steam- 
ship line representatives who testified before the Com- 
mittee were almost a unit in their contention that coopera- 
tion among the lines through agreements relating to rates 
and methods of doing business are necessary for the 
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goods. 
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Mr. Franklin continued to state that rebating or other 
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filing of rates in the following words: 
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economical and efficient handling of our foreign trade. In 
view of the almost universal existence of such agreements 
or understandings it was the general consensus of opinion 
that agreements should be permitted, and that, whenever 
entered into, all agreements and contracts between steam- 
ship lines, or between such lines and any shipper, railroad 
or other transportation agency, should be filed with the 
government for approval, or be subject to call by the 
government at any time, with the understanding that 
the same can be ordered canceled if any feature thereof 
should [312] be considered wrong or unfair.1 In other 
words, they believed that the lines should be permitted 
to make contracts with the knowledge that the same must 
be filed or are subject to call, thus giving the government 
the power to determine the merits of any complaints that 
may be brought, which power should be supplemented with 


1 The following three extracts from the testimony before the 
Committee will indicate the attitude of leading steamship repre- 
sentatives relative to the publicity of agreements: 

Mr. R. P. Schwerin, Vice president of the Pacific Mail S. S. Co., 
testified: ‘‘I think that everybody in the foreign trade would be 
only too glad to file their arrangements with a designated depart- 
ment of the government and take up with the government any 
‘nestion that required further explana ion or further modifica- 

nt would permit them 
out the necessity of 
ould be only too glad 


Funch, Edye & 
inted by i 





A-51 
Appendiz B 


the right to order abuses removed and to protect the com- 
plainants against any disciplinary measures which cer- 
tain lines might wish to inflict. 

Publicity of agreements was supported before the Com- 
mittee not only by most steamship line representatives, 
but had the indorsement of numerous exporting and im- 
porting firms. (Vol. 2, p. 1407.) Even witnesses like Mr. 
Elijah Warfield, Vice President and General Manager of 
the Seaboard & Gulf Steamship Co., and Mr. H. H. Haines, 
Traffic Manager of the Galveston Commercial Associa- 
tion, whose testimony was unfavorable to agreements and 
conferences as now conducted, regarded it as absolutely. 
essential that lines engaged in the foreign trade should be 
permitted to enter into some sort. of [313] cooperative 
agreement, but that all arrangements should be known.to 
the government and be subject to its regulation. The 


publicity would meet the question and prove satisfactory.’’ (Vol. 


1, p. 384. 

Mr. P. A. S. Franklin, Vice president of the International Mer- 
cantile Marine Co., testified: ‘‘I feel that the present position 
of the steamship companies is rather an unfortunate one, where 
all their agreements are looked upon with suspicion, more because 
the other fellow does not know what is in them than because 
of what is really in them, and I think, as far as agreements per- 

‘ning to business from the United States are concerned, it 
would not be at all prejudicial to business to have them 

_ . . I do not see any serious objection to publicity, because I 
believe that all these agreements that so much fuss has been 
made about are all absolutely reasonable and good economic 
propositions for the commerce of the United States both east and 
west bound. If they are not, that is all the more reason why 
they should be known; that is why I am in favor of filing the 
eastbound agreements. I do not like to say anything about the 
westbound situation. It is not one we have any control over here; 
but as far as the eastbound situation is concerned we do practically 
control that, and I see no objection to filing the agreements and 
filing our rates of freight. I do see very serious obstacles and 
objections to having rates fixed and not subject to change with- 
out notice.”’? (Vol. 1, pp. 626, 627.) 
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great majority of the supporters of publicity, however, 
took the view that the agreements, when obtained by the 
government, should be kept private and not advertised 
broadcast on the ground that st is unfair for every line 
to know every other line’s business. 

Other recommendations.—The remaining suggestions of- 
fered to the Committee for proposed legislation deal prim- 
arily with the elimination of discrimination between ship- 
pers. Briefly stated, it was the consensus of opinion that 
discrimination between shippers in the matter of rates 
and cargo space should be absolutely pro ibited, and that 
the relations between the lines and shippers should not 
be the subject of private and secret negotiations between 
the parties. Although the difficulty of enforcement was 
generally admitted, it was frequently suggested that the 
lines should be compelled to accept cargo from all ship- 
pers when offered with due regard to the proper loading 
of the vessel and the tonnage available, and should be 
prohibited from refusing accommodations to any shipper 
by way of retaliation because he may have shipped by an 
independent line, or may have filed a complaint charging 
unfair treatment, or for other unjust reasons. 

‘While rebating, as commonly understood, was univer- 
sally condemned, there was considerable division of opin- 
ion as to the desirability of permitting the use of deferred 
rebate systems. Most of the conference line representa- 
tives, on the one hand, upheld the use of such rebates, 
especially in the long-distance trades, on the plea that they 
are equally available to all shippers, irrespective of the 
size of shipments, and are often necessary to the protec- 
tion of the lines (which +n order to furnish a regular, 
speedy and efficient service at uniform rates must be 
assured of the constant support of the shippers in the 
given trade) against sporadic attacks of tramp vessels 
which have no permanent interests to conserve and which, 
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unless shippers can be prevented from patronizing them 
can easily disorganize and make unprofitable a regular 
line service. On the other hand, the witnesses identified 
with independent steamship line projects, such as Messrs. 
Sidney Story, William Lowry, and Joseph J. Slechta, 
strongly opposed such rebates, even though they apply 
only to our import trade, on the ground that they effec- 
tively preclude any independent line from obtaining return 
cargo, thus making it [314] impossible for the line to 
realize anything but a heavy loss on the round voyage. 
It should be stated here that small shippers must depend 
to an increasing extent upon regular line services, and 
that the tramp vessel is rapidly becoming the carrier 
for large bulk cargoes. Most of the important complaints 
from shippers against deferred rebates have come from 
large firms whose shipments are frequently of such size 
as to justify the employment of tramp steamers. These 
firms object to being tied to the regular lines to the ex- 
clusion of the use of tramps. In other words, they wish 
to employ a tramp whenever it suits their convenience, 
at the same time insisting that the regular lines, whose 
service is naturally dependent upon the regular. support 
of shippers, be ready at. all times to take their shipments 
when they do not desire to use tramps, i.e., they insist 
on the regular lines carrying out their promises relative 
to speed, good service and regularity, without, however, 
being able to rely upon the shippers’ constant support. 


we * a ® 


[415] The resolution (H. R. 587) under which the Com- 
mittee has been investigating shipping combinations di- 
rects the Committee “to report to the House all facts dis- 
closed by said investigation, and what legislation, if any, 
it deems advisable in relation thereto.” In compliance 
with the directions of the resolution relating to legisla- 
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tion, the Committee submits the following recommenda- 
tions: 


RECOMMENDATIONS RELATING TO WATER CARRIERS 
ENGAGED IN THE FOREIGN TRADE. ; 


The facts contained in the foregoing report show that 
st is the almost universal practice for steamship lines en- 
gaging in the American foreign trade to operate, both on 
the in-bound and out-bound voyages, under the terms of 
written agreements, conference arrangements or gentle- 
men’s understandings, which have for their principal pur- 
pose the regulation of competition through either (1) the 
fixing or regulation of rates, (2) the apportionment of 
traffic by allotting the ports of sailing, restricting the 
number of sailings, or limiting the volume of freight 
which certain lines may carry, (3). the pooling of earn- 
ings from all or a portion of the traffic, or (4) meeting 
the competition of non-conference lines. Eighty such 
agreements or understandings, involving practically ali the 
regular steamship lines operating on nearly every Ameri- 
can foreign trade route, are described in the foregoing re- 
port. (For a full classification of these agreements see 
pp. 281 to 295 of the report.) The report also presents 
the economic’ advantages and disadvantages of steam- 
ship agreements and conference arrangements as pre- 
sented to the Committee by steamship line representatives 
and the exporting and importing interests of the United 
States. (For a full classification of the advantages and 
disadvantages see pp. 295 to 307 of the foregoing report.). 

‘In formulating its recommendations it became apparent 
to the Committee, in view of all the facts presented, that. 
only two courses of action were open for adoption. Hither 
the agreements and understandings, now so universally 
used, may be prohibited with a view to’ attempting the 
restoration of unrestricted competition, or the same may 
be recognized along lines which would eliminate existing 
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[416] disadvantages and abuses. It is claimed that the 
adoption of the first course—the prohibition of coopera- 
tive arrangements between practically all the lines in 
nearly all the divisions of our foreign trade—would not 
only involve a wholesale disturbance of existing condi- 
tions in the shipping business but would deprive American 
exporters and importers of the advantages claimed as 
resulting from agreements and conferences if honestly 
and fairly conducted, such as greater regularity and fre- 
quency of service, stability and uniformity of rates, 
economy in the cost of service, better distribution of sail- 
ings, maintenance of American and Buropean rates t0 
foreign markets on a parity, and equal treatment of 
shippers through the elimination of secret arrangements 
and underhanded methods of discrimination. (A classifica- 
tion of the advantages claimed as resulting from the 
aforementioned factors is presented on pp. 295 to 303 of 
the foregoing report.) 

These advantages, the Committee believes, can be se- 
cured only by permitting the several lines in any given 
trade to cooperate through some form of rate and pooling 
arrangement under Government supervision and control. 
It is the view of the Committee that open competition 
can not be assured for any length of time by ordering 
existing agreements terminated. The entire history of 
steamship agreements shows that in ocean commerce 
there is no happy medium between war and peace when 
several lines engage in the same trade. Most of the 
numerous agreements and conference arrangements dis- 
cussed in the foregoing report were the outcome of rate 
wars, and represent a truce between the contending 
lines. To terminate existing agreements would neces- 
sarily bring about one of two results: the lines would 
either engage in rate wars which would mean the elimina- 
tion of the weak and the survival of the strong, or, to 
avoid a costly struggle, they would consolidate through 
common ownership. Neither result can be prevented by 
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legislation, and either would mean a monopoly fully, as 
effective, and it is believed more 80, than can exist’ by 
virtue of an agreement. Moreover, steamship agreements 
and conferences are not confined to the lines engaging in 
the foreign trade of the United States. They are as uni- 
versally used in the foreign trade of other countries as 
in our own. The merchants of these countries now enjoy 
the foregoing advantages of cooperative arrangements, 
and to restore open and cutthroat competition among the 
lines serving the United States would place [417] Ameri- 
can exporters at a disadvantage in many markets as com- 
pared with their foreign competitors. 

Steamship line representatives, aswell as the patrons 
of the lines, were almost a unit in emphasizing to the 
Committee the importanee and necessity of the aforemen- 
tioned advantages of agreements. and. conferences, and in 
asserting that these advantages can only be effected by 
permitting the several lines in a given trade to cooperate 
in the: regulation of their’ rates and the expeditious 
handling of their business. Very few of the many ex 
porters and importers, who: communicated with the Com- 
mittee, were opposed to agreements and conferences. in 
themselves, provided they-are fairly and honestly con- 
ducted. Many, however, objected to the secrecy with which 
agreements: and conferences are now conducted; and 
-stated that, while the advantages must be admitted, they 
have no assurance and no means of knowing whether the 
conditions claimed for agreements .and conferences are 
always fulfilled. A considerable number of complaints 
-were also filed with the Committee objecting to excessive 
rates, discrimination between shippers in rates and cargo 
-space, indifference to the landing of freight in proper 
‘condition, arbitrariness in the settlement of just claims, 
failure to give due notice to shippers when rates were to 
be increased, refusal to properly adjust rates as between 
various classes of commodities, and the unfairness of 
‘certain methods—such as fighting ships, deferred rebates, 
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and threats to refuse shipping aceommodations—used by 
some conference lines to meet the competition of non- 
conference lines. Unfortunately the truth of many of 
these complaints could not be ascertained because of the 
confidential nature of the information furnished. As 
pointed out in the report (p. 306), it seemed to be the 
general impression among shippers who filed eomplaints 
with the Committee that the conference lines— 


so eompletely dominate the shippers with whom they 
deal that these shippers can not afford, for fear of 
retaliation, to place themselves in a position of 
active antagonism to the lines by openly giving par- 
ticulars of their grievances. 


While admitting their many advantages, the Committee 
is not disposed to recognize steamship agreements and 
conferences, unless the same are brought under some form 
of effective government supervision. To permit such 
agreements without government supervision would mean 
giving the parties thereto unrestricted right of action. 
418] Abuses exist, and the numerous complaints received 
by the Committee show that they must be recognized In 
nearly all the trade routes to and from the United States 
the conference lines have virtually a monopoly of the line 
service. 


All monopolies— 


As pointed out in the foregoing report (p. 304)— 


are Hable to abuse, and in our foreign carrying trade 
the monopoly obtained by the conference knes has 
not been subjected to any legal control. While car- 
riers by land are supervised and must eonform to 
statutory requirements in the matter of rates and 
treatment of shippers, steamship companies, through 
private arrangements, have seeured for themselves 
monopolistic powers as effective in many Instances as 
though they were statutory. Even grantmg the 
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advantages claimed for steamship conferences and 
agreements, all may be withdrawn in the absence of 
‘supervisory control without the shippers having any 
redress or protection. The lines are under no legal 
obligation to continue these advantages. They exer- 
cise their powers as private combinations and are apt 
‘to abuse the same unless brought under effective 
government control. 


The Committee believes that the disadvantages and 
abuses connected with steamship agreements and con- 
ferences as now conducted are inherent, and can only be 
eliminated by effective government control; and it is 
such control that the Committee recommends as the 
means of preserving to American exporters and importers 
the advantages enumerated, and of preventing the abuses 
complained of. 

The consensus of opinion (see pp. 307 to 308 of the 
Report)— 


As expressed in the testimony of witnesses and in th 
numerous communications received by the Committee 
from shippers— 


is overwhelmingly in favor of some form of govern- 
ment regulation of steamship carriers engaged in 
this country’s foreign trade. Nearly all the steam- 
 ghip line representatives, who appeared before the 
- Committee, expressed themselves as not opposed to 
government supervision which is reasonable and which 
is limited to the requirements of full publicity and 
approval of all agreements or arrangements .which 
_ steamship lines may have entered into with other 
steamship lines, with shippers, or with other carriers 
and transportation agencies. On the other hand, the 
shippers who appeared as witnesses, or otherwise 
submitted recommendations for .proposed legislation, 
were in the great majority of instances favorable to 
a comprehensive system of government supervision, 
sufficiently broad to embrace the regulation of rates 
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without actually fixing them, the approval of con- 
tracts, agreements, and arrangements, and the gen- 
eral supervision of all conditions of water transporta- 
tion which vitally affect the interests of shippers. 
While few of the shippers who communicated with 
the Committee by letter (and the same may be said of 
witnesses) attempted to specify [419] the details of 
their recommendations, they are almost a unit in 
stating that they are convinced of the desirability of 
having the Interstate Commerce Commission, or a 
similar commission, exercise a general supervisory 
power over foreign water carriers and enforce among 
the conference lines at all times the various conten- 
tions which they have claimed for themselves during 
the hearings before the Committee. It is noteworthy 
that only five of the many communications received 
by the Committee, which were unfavorable to steam- 
ship agreements and conferences as now conducted, 
display an attitude of hostility toward government 
regulation. In fact, many of the communications 
received from shippers make it clear that the writers 
regard the contentions of the conference line repre- 
sentatives as advantageous to shipper and shipowner 
if they are honestly and fairly carried out, but state 
that their experience has been to the effect that, once 
the combination of lines is established, it is apt to be 
used in an arbitrary and unfair way by favoring some 
large corporation or friend to the detriment of 
other shippers. Such discriminations and arbitrary 
treatment, it is believed, can only be eliminated by 
the establishment of some legally constituted authority 
which is empowered to hear complaints and to order 
the discontinuance of abuses. 








Relative to such supervisory control by the government 
of steamship carriers in the foreign trade of the United 
States, the Committee offers the following recommenda- 
tions: 





(1) That navigation companies, firms or lines engaged 
in the foreign trade of the United States be brought under 
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the supervision of the Interstate Commerce Commission 
as regards the regulation of rates, the approval of con- 
tracts entered into with other water carriers, with ship- 
pers, or with American railroads and other transportation 
agencies, and such other conditions of water transpor- 
tation as affect the interests of shippers. The Committee 
has had under consideration the recommendation of a 
separate Commission for this purpose, but believes that, 
in view of the close relations existing between rail and 
water transportation, it would be best to entrust. the 
supervisory control to the Interstate Commerce Commis- 
sion. If found necessary, in view of the added duties 
involved in the extension of the Interstate Commerce 
Commission’s jurisdiction to water transportation in ac- 
cordance with the recommendations to follow, the -Com- 
mittee further recommends that the membership of the 
Commission be enlarged. 


(2) That all carriers engaged in the foreign trade of 
the United States, parties to any agreements, under- 
standings, or conference arrangements hereinafter re- 
ferred to, be required to file for approval with the Inter- 
state Commerce Commission a copy of all written agree- 
[420] ments (or a complete memorandum if the under- 
standing or agreement is oral) entered into (1) with any 
other steamship companies, firms, or lines engaged di- 
rectly or indirectly in the American trade, or (2) with 
American shippers, railroads or other’ transportation 
agencies. All modifications and cancellations of such 
agreements or understandings as may be made from time 
to time should also be promptly filed. The Commission 
should be empowered to order canceled any such agree- 
ments, or any parts thereof, that it may find to be dis- 


criminating or unfair in character, or detrimental to 


the commercial interests of the United States. 
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(3) That the Interstate Commerce Commission be em- 
powered to investigate fully complaints charging the un- 
reasonableness or unfairness of rates, or to institute pro- 
ceedings on its own initiative, and to order such rates 
changed if convinced that the rate under consideration 
is unreasonably high, or discriminating in character as 
between shippers, or ports, or between exporters of the 
United States and their foreign competitors; and to order 
restitution to shippers of all sums collected in excess of 
reasonable rates. This recommendation is also intended 
to extend to the supervision of freight classifications used 
by the lines, and the investigation of complaints charging 
refusal on the part of any carrier to properly adjust the 
rates between classes of commodities. 

The committee realizes that the steamship business dif- 
fers essentially from that of the railroads (for those dif- 
ferences see pp. 309 to 311 of the Report), and that it 
might prove injurious to both ship owners and American 
exporters to require the lines to file their rates and not 
be permitted to lower the same until after a stipulated 
period of notice to change rates had been given. On the 
other hand, the committee feels that in the absence of 
government control steamship combinations may in many 
instances have it within their power to arbitrarily raise 
rates to an unreasonable degree both as regards the gen- 
eral level and in the case of particular commodities; or, 
if they so desire, to fail in maintaining rates from the 
United States to foreign markets on a parity with those 
from other countries. It is not the purpose of this recom- 
mendation to prevent steamship lines from promptly low- 
ering their rates to meet competitive conditions and thus 
to favor American exporters, who, in competing with for- 
eign markets, often find it necessary in order to close 
their contracts to have quoted an immediate and favorable 
rate; but the purpose of the law [421] should be to pro- 
tect the shipper against any unreasonably high rate which 














A-62 
Appendix B 


the combination lines may have within their power, by 
virtue of their agreements and conference arrangements, 
arbitrarily to impose in the absence of government super- 
vision and control. 


(4) That rebating of freight rates to shippers be made 
illegal; and that, with due regard to the proper loading 
of the vessel and the tonnage available, discrimination 
between shippers, or ports, in the matter of rates and 
space accommodations be prohibited. In this connection 
it is the belief of the committee that water carriers should 
be required to charge equal rates to all shippers, irre- 
spective of the volume of freight offered for shipment. 


(5) That the Interstate Commerce Commission be em- 
powered to investigate fully all complaints (or to under- 
take such investigation on its own initiative) charging 
(1) failure on the part of any carrier to give reasonable 
notice of increase in rates, (2) unfair treatment of ship- 
pers in the matter of cargo space and other facilities, 
(3) the existence of discriminating or unfair contracts 
with certain shippers, and (4) unfairness in the settlement 
of claims and indifference to the landing of freight in 
proper condition. In this connection the Commission 
shonld be empowered to order the discontinuance of all 
unfair or discriminating practices which it may find to 
exist, and to adopt whatever measures it may deem neces- 
sary to protect the complainant against retaliation. 


(6) That the use of “fighting ships” and deferred re- 
bates be prohibited in both the export and import trade 
of the United States. Moreover, all carriers should be 
prohibited from retaliating against any shipper by refus- 
ing space accommodations when such are available, or 
by resorting to other unfair methods of discrimination, 
because such shipper has patronized an independent line, 
or has filed a complaint charging unfair treatment, or 
for any other reason. 
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- (7) That adequate penalties be provided to correct and 
prevent the abuses hereinabove set forth. | 


RECOMMENDATIONS RELATING TO WATER CARRIERS 
ENGAGED IN DOMESTIC TRADE. 


‘ Unlike the practice of water carriers in the foreign 
trade of the United States, agreements to divide the ter- 
ritory or charge certain rates in the domestic trade are 
few. Competition in rates between domestic water lines, 
however, has been quite as effectively eliminated [422] as 
in the foreign trade and this has been accomplished by: the 
several lines through one or more of the numerous meth- 
ods discussed in Part II of the foregoing report and sum- 
marized on pp. 409 to 412. (Also see pp. 403 to 412 giving 
a “summary of the extent and methods of control of com- 
petition between water carriers in the domestic trade.”) 
The Act of August 24, 1912, providing for the opening, 
maintenance, protection and operation of the Panama 
Canal, contains provisions extending the jurisdiction of 
the Interstate Commerce Commission over interstate 
transportation which involves the carriage of property by. 
rail and water, in the following particulars; viz, (1) to 
establish physical connection, where this is reasonably 
practicable and justifiable, between the rail carrier and 
the dock of the water carrier by directing either or both 
of the carriers to construct the connecting tracks; (2) “to 
establish throngh routes and maximum joint rates over 
such rail and water lines, and to determine all the terms 
and conditions under which such lines shall be operated 
in the handling of the traffic embraced”; and (3) “to es- 
tablish maximum proportional rates by ‘rail to and from» 
the ports to which the traffic is brought, or from which ‘it 
is taken by the water carrier, and to determine to what 
traffic and in connection with what vessels and upon what 
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terms and conditions such rates will apply-” Section 11 
of the Act also provides for the divorcing of common car- 
riers by water from the railroads under certain conditions. 
These legislative requirements go far toward eliminating 
some of the undesirable practices which were found by 
the Committee to exist in the domestic commerce of the 
United States. The Committee, however, believes, in view 
of the facts presented in Part II of the report, that addi- 
tional legislation is required, and wishes to offer the fol- 
lowing recommendations: 


(1) That the jurisdiction of the Interstate Commerce 
Commission be extended to the interstate port-to-port traf- 
fic of domestic water carriers, with full power to require 
all such carriers to file their port-to-port rates and to 
submit reports of their financial and business operations. 
As regards interstate port-to-port traffic the Commission 
should be given full power to regulate rates and to de- 
termine maximum charges. 


(2) That water carriers be required to file for approval 
with the Interstate Commerce Commission all agreements 
or arrangements [423] affecting interstate transportation, 
whether written or oral, and all modifications or cancella- 
tions thereof, with other water earriers, with railroads or 
other transportation agencies, or with shippers. 


(3) That the carriers be prohibited from granting re- 
bates of any kind to shippers and from discriminating 
between shippers in rates, in the giving of space accom- 
modations and other facilities, and im the making of un- 
fair contracts based on the volume of freight offered. 
Water carriers should also be prohibited from using 
fighting ships, or deferred rebates, or from threatening 
or resorting to retaliatory or other unfair measures 
against shippers or competitors. The Interstate Com- 
merce Commission should be empowered to adopt what- 
ever measures it may consider necessary to protect ship- 
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pers or competitors against such retaliatory : methods. 
Water carriers, if cutting rates with a view to driving 
out a competitor, should be denied the privilege of re- 
storing rates; and jurisdiction should be conferred on the 
Interstate Commerce Commission to determine whether 
rates were cut with. the object of crushing such com- 
petitor. 


(4) That the Interstate Commerce Commission be em- 
powered to investigate fully all complaints charging un- 
fairness in, the settlement of claims, and indifference to 
the loading and landing of freight in proper condition; 
and to adopt all necessary rules and regulations for the 
adjustment and settlement of claims. 


. (6) That as regards, all matters relating to Interstate 
transportation, all traffic associations or conferences, 
whether pertaining to through rail-and-water transporta- 
tion or to port-to-port traffic only, be brought under the 
supervision of the Interstate Commerce Commission. 
The Committee recommends that the conditions under 
which an outside water carrier is admitted to such asso- 
ciations or conferences should be approved by the Com- 
mission, and that an outside line should not be denied 
membership for unfair reasons or simply because the 
unanimous consent of existing members of the association 
or conference to the admission of said line cannot be 
obtained. . 


(6) That the railroads be prohibited from making the 
through rail-and-water route unprofitable as compared 
with the all-rail route by charging more for the same 
service on water-borne commodities than they charge for 
the proportionate share of the all-rail haul. 


(7) That the Interstate Commerce Commission be em- 
powered to compel railroads to allow competitive water 
carriers to apply effective [424] differentials. The Com- 
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mission should also have full supervisory power over divi- 
sions between railroads and water carriers as regards 
through rail-and-water rates. The Committee recom- 
mends that rate divisions on any trade route should be 
opened equally to all water carriers that comply with such 


conditions of quality and regularity of service as the 
Commission may determine to be reasonable. 


(8) That the railroads and water carriers be required 
to issue through bills of lading to all interstate water 
carriers that meet such conditions of quality and regu- 
larity of service as the Interstate Commerce Commission 
may consider reasonable. 


(9) That railroads be required to account separately 
to the Interstate Commerce Commission for the income 
and expenditures of interstate water lines owned or con- 
trolled by them. 


(10) That railroads be required to make their terminal 
facilities available to water carriers on equal terms and 
under such reasonable conditions as the Interstate Com- 
merce Commission may prescribe. The Committee also 
believes that the Federal Government should pursue @ 
policy of not expending money in the interests of any 
port for harbor or channel improvements, unless that 
port has efficient dock facilities available to all water 
carriers. 
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(11) That there should be legislation providing for 
equal treatment to all shippers and water carriers by 
transfer and lighterage concerns when forming a link 
in interstate or foreign commerce. 


(12) That all interstate traffic on canals be placed under 
the supervision of the Interstate Commerce Commission ; 
and that the railroads be prohibited in the future from 
acquiring either directly or indirectly, ownership and 
control of or interest in canals, or water lines, forwarding 
companies and other navigation facilities on such canals, 
when the same are used in interstate transportation. 


Respectfully submitted. 


J. W. ALEXANDER, 
Chairman. 
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IN THE 


United States Court of Appeals 


For THe District or CoLUMBIA Crmcvuitr 


No. 13,027 


IsBRANDTSEN Company, Inc., Petitioner 
Vv. 


Unirep States or AMERICA AND FEDERAL Marrrme Boarp, 
Respondents, 


Japan-ATLANTIC AND GULF FREIGHT CoNFERENCE, ET AL., 
Respondent-Intervenors, 


Tae SECRETARY OF AGRICULTUBE, Petitioner-Intervenor 


REPLY BRIEF OF PETITIONER 


Introductory 


The briefs of the Board and the Conference are signifi- 
eant not for what they say, but for their efforts to avoid 
the main arguments which they cannot possibly meet. The 
following facts are only a few of the basic admitted fea- 
tures of the system, which no amount of argument can avoid 
or efface: 


(1) Two sets of rates—one of which is higher by an arbi- 
trary differential of 944 per cent—are charged by the com- 
mon carrier conference lines for precisely the same trans- 
portation service; 
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(2) No case under any transportation statute—other 
than a few cases decided by the Board itself, and alone, 
under the Shipping Act—has ever held such a discrimi- 
nation in rates to be justified; 


(3). The sole consideration entitling a shipper to the 
lower ‘‘contract”’ rates is his agreement not to patronize 
any non-conference carrier ; 


(4) This discrimination in rates is entirely unrelated to 
volume or frequency of shipments; 


(5) The higher non-contract rates would be exacted from 
shippers solely as retaliation for their refusal to agree not 
to patronize—or to boycott—any independent carrier such 
an Isbrandtsen herein, an American Flag operator, and the 
only Independent; 


(6) The contract shipper would be subject to severe re- 
taliatory penalties for employing the service of an inde- 
pendent carrier, becoming liable for a penalty of fifty per 
cent of the freight rate which he would have paid at con- 
ference rates; 


(7) The conference carriers would not undertake to pro- 
vide any specific amount of service or at regular intervals 
and would not be liable to the shipper under the exclusive- 
patronage contract for their failure to do so; 


(8) The exclusive-patronage contract—the key to the 
system—would be entered into between the conference 
lines and shippers for an indefinite period of time; 


(9) The contract shippers who would thus become par- 
ties to the conference effort to monopolize the trade are not 
‘<other persons” subject to the Shipping Act and can never 
receive any immunity from the Anti-Trust Laws under sec- 
tion 15 of the Shipping Act; 


| (10) Because the conference lines collectively offer more 
frequent and more comprehensive service than Petitioner, 
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shippers would be economically coerced into signing exclu- 
sive-patronage contracts; 


(11) The intended and inevitable result of the exclusive- 
patronage contract system would be to monopolize the 
trade in the hands of the conference carriers employing the 
system (most of them being foreign-flag carriers) ; and 


(12) The only ‘‘standard’’ applied by the Board in ap- 
proving such a predatory system, intended to establish a 
conference monopoly and to destroy independent competi- 
tion, is its self-asserted vague and undefined test of ‘‘weigh- 
ing”’ alleged advantages of monopoly against the disadvan- 
tages. 


These are the salient and admitted features of the sys- 
tem, which were spelled out in Petitioner’s brief, from 
which various consequences of illegality inevitably flow. 
None of them are answered by the Board or by the Confer- 
ence. The number of provisions of law which this system 
would violate are uncountable, but at the very least it would 
be unlawfully retaliatory and discriminatory in violation 
of section 14, and unduly prejudicial, unjustly discrimina- 
tory, and unfair in violation of sections 19, 16, and 17 of 
the Shipping Act, 1916. 


The briefs of the Board and the Conference leave un- 
answered virtually all of Petitioner’s arguments. The 
arguments of the Board and the Conference boil down to 
two misconceived and thoroughly refuted contentions: (1) 
that the Supreme Court in the case of Swayne & Hoyt v. 
U. S., 300 U. S. 297 (1937) ‘‘held”’ that the sy#m is ‘not 
illegal per se’’ (Bd. Br. 38, Conf. Br. 18) ;* and (2) that 
the Alexander Committee, which was designated by the 
House of Representatives to conduct an investigation of 
steamship conferences in 1912 implicitly ‘‘endorsed’’ the 


1 References herein to the briefs of the Respondent Board and Respondent- 
Intervenor Conference have been abbreviated as Bd. Br. .... and Conf. Br. 
.... References to Petitioner’s original brief have been abbreviated as Pet. 

Al emphasis in quotations has been supplied. 
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system in its preliminary report summarizing the argu- 
ments presented to it—which report was printed two years 
prior to the passage of the Act—by not specifically con- 
demning it. Both of these arguments are factually incorrect. 
In the Swayne & Hoyt case, neither party to the proceed- 
ing raised the question of the illegality of the system, and 
there was obviously no ‘‘case or eontroversy’’ before the 
Court on this issue. Nothing in the legislative history of 
the Shipping Act indicates that the exclusive-patronage- 
contract system, as presently used was known to the draft- 
ers of the Act, and even if it were, there is not the slight- 
est hint of approval of such a system by Congress. There 
are, on the contrary, various blanket statements in the 
legislative history condemning all such systems or monop- 
olistic devices. In addition to these two main contentions 
of the Conference, Petitioner will answer separately vari- 
ous other less elaborate—but equally erroneous—argu- 
ments of the Board and the Conference. 


L STATEMENT OF FACTS 


has admitted the findings of fact in the Board’s 

f meeting the fundamental 

legal issue. Several statements of ‘‘fact’’ by the Board 

and Conference are not supported by the Board’s Report 
and several are misleading. 


Both the Board and the Conference emphasize the rela- 
tive participation in the carriage of Japanese cargo (Bd. 
Br. 4, 5; Conf. Br. 4, 5), despite the fact that the trade 
from the Philippines and Japan is actually one trade par- 
ticipated in by all carriers (JA 25, 26). Petitioner has been 
virtually excluded from Philippine cargo by the use of the 
system in that trade (Pet. Br. 8). 


‘The Board and the Conference also emphasize that ship- 
per witnesses ‘<generally”’ supported the ‘Conference pro- 
posal’? (Bd. Br. 6; Conf. Br. 7). These shipper wit- 
nesses gave no unqualified endorsement of the system (JA 
33, 34), and neither the Board nor the Conference mention 
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that the only shipper witnesses to appear were those of the 
Conference, imported from Japan by the Conference to 
testify in the proceeding. 


The Board and the Conference also see fit to emphasize 
the absurd prediction that Petitioner would get ten per cent 
of the cargoes in the trade after the institution of the sys- 
tem (Bd. Br. 7; Conf. Br. 8), although such a prediction 
was completely invalidated subsequently by the Board’s 
Chairman, who labelled it as ‘‘pure speculation”’ (Pet. Br. 
41). 


The Board states in a footnote on page 6 that most com- 
modities are sold on an f.0.b. basis. As pointed out in the 
affidavit of Matthew Crinkley, attached to Petitioner’s Mo- 
tion to Remand the Supplemental Order of the Board, this 
is no longer true from the time that the Conference started 
the Rate War (JA 125-129). 


Il. THE LEGISLATIVE HISTORY OF THE ACT OFFERS 
NO SUPPORT TO THE BOARD OR THE CONFERENCE 


The arguments of the Board and the Conference cannot 
stand a face-to-face encounter with the statutory language 
in sections 14, 15, 16, and 17 of the Shipping Act. They 
seek to distort this clear statutory language by taking ref- 
uge in the Preliminary Report of the so-called Alexander 
Committee. 


It is important to recognize the actual status of this pre- 
liminary report of the Alexander Committee, for the por- 
tions relied on by the Conference and the Board are acta- 
ally nothing more than a summary of arguments made to 
the Committee at the hearings. Many of the arguments, 
of course, were made by the Conferences themselves. If 
such self-serving arguments made to a Congressional Com- 
mittee could ever have a proper standing in the “‘legisla- 
tive history’? of an Act, it would certainly be remote at 
best, and could hardly be determinative in interpreting the 
plain and unequivocal language of the statute. 
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The initial hearings of the Alexander Committee, held in 
1912 and 1913, were described by Representative Burke of 
Wisconsin, a member of the Committee, as follows on the 
floor of the House on May 16, 1916 (53 Cong. Rec. 8095) : 


Your Committee on Merchant Marine during the 
Sixty-second Congress was authorized to conduct an 
investigation of the so-called Shipping Trust. This in- 
vestigation covered all the shipping lines engaged di- 
rectly in the foreign and interstate commerce of the 
‘United States. Hundreds of witnesses were examined 
by the Committee. . .. During this investigation hun- 
‘dreds of witnesses consumed one entire session. The 
result is preserved in three large volumes of testi- 
mony.”’ 


The fourth volume of the preliminary report of the Alex- 
ander Committee contains a summary of the arguments 
and evidence which were presented to the Committee.* 
This preliminary report of the Alexander Committee does 
not contain any proposed draft of legislation for a ship- 


ping bill. It is obviously merely the incipient stages, at 
best, of Congressional activity which subsequently resulted 
in the enactment of the Shipping Act. 


The Committee made certain recommendations at the end 
of this preliminary report, which are largely ignored by 
the Board and the Conference.* The Committee recom- 
mended that carriers in foreign commerce should be per- 
mitted ‘‘to cooperate through some form of rate and pool- 
ing arrangement under Government supervision and con- 
trol’? (p. 416). The Committee expressed concern over 
various unfair methods then used by Conference lines “‘to 
meet the competition of non-conference lines’’ (p. 417). 
There is in these specific recommendations, not the slight- 
est hint that the Committee approved any exclusive-patron- 


2'Volume 4, reprinted as H. RB. Doc. 805, 63d Cong., 2d Sess., contains 424 
pages and the Summary begins at page 281, and continues through page 415. 


S These specific recommendations comprise nine pages out of several thousand. 
They are the only recommendations of the Committee in the Report. 
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age arrangements with shippers, whether the rebate in- 
volved be deferred or preferred. In this respect, the Com- 
mittee, in fact, expressly condemned such practices, in the 
following explicit recommendation for legislation (p. 421): 


‘That rebating of freight rates to shippers be made 
illegal; and that, with due regard to the proper load- 
ing of the vessel and the tonnage available, discrimi- 
nation between shippers, or ports, in the matter of 
rates and space accommodations be prohibited. In this 
connection. tt is the belief of the committee that water 
carriers should be required to charge equal rates to all 
shippers, irrespective of the volume of freight offered 
for shipment.”’ 


The specific recommendation of the Committee, there- 
fore, was that all rebating of freight rates should be made 
illegal. How then could the Committee ‘‘endorse’’ the ex- 
clusive-patronage-preferred-rebate system now before this 
Court, as the Board’s Brief suggests (Bd. Br. 15)? The 
suggestion is preposterous on two counts: first, the system 


was not then in use, as we shall prove below; and, 
secondly, the language relied upon by the Board for such 
<cendorsement’? was merely an argument made to the 
Committee. 


Shortly before the Alexander Committee’s investigation, 
the Conferences had become concerned over the illegality 
of the deferred rebate system and such rebates were aban- 
doned in some cases, especially in the export trades of the 
United States (p. 288). Apparently, as the deferred rebate 
system was abandoned, the system was replaced by simple 
contracts of carriage, specimens of which are contained in 
Volume One of the Committee’s reports (pp. 97, 248, 249, 
951, 258). These contracts were not like the deferred re- 
bate system, or its modern counterpart, the preferred re- 
bate system.‘ 


It was apparently argued to the Committee that these 
contracts were not as deleterious as the deferred rebate 


4 The contracts referred to in the report are described below at pages 10-11. 
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system. Herein lies the key to the Board’s distortion of 
the Committee report and to an error committed in a foot- 
note by the Supreme Court in the Swayne & Hoyt case. 
Under the heading ‘‘ Advantages of Shipping Conferences 
and Agreements in the American Foreign Trade’’ (p. 295), 
the Committee summarized various arguments made to it. 
The summary was not represented as the Committee’s 
views, and, in fact, it is specifically stated in a footnote 
that: 


<This summary represents the views of leading ex- 
porting and importing firms operating at our most 
important ports.’’ (p. 295) 


It is emphasized throughout that these were the arguments 
“<oresented to the Committee’’ (Ibid.). 


In a similar fashion, the Committee summarized the 
‘Disadvantages of Shipping Conferences and Agreements, 
as Now Conducted’”’ (p. 304). One of the objections listed 
concerned the deferred rebate system which was argued to 
be objectionable because it tied ‘‘the merchant to a group 
of lines for successive periods’’ (p. 307). The Committee 
went on in its summary of this argument to state that: 


- Tn this connection, ¢ 2s argued that the ordinary con- 
tract system does not place the shipper in the position 
of continual dependence that results from the deferred 
rebate system.”’ (p. 307) 


‘There can be no doubt from this language that this was 
not a recommendation of the Committee, but merely a sum- 
mary of an argument made to it. Even if the Committee 
had been referring to the exclusive-patronage-preferred- 
rebate system (which wt was not), it could not possibly con- 
stitute an ‘‘endorsement”’ of such system. Yet the Board 
repeats this language in its brief as though it were a Com- 
mittee recommendation, by the devise of eliminating ‘‘it is 
argued’’. In this respect, the Board states (Bd. Br. 19): 


‘Unlike the deferred rebate system, said the Com- 
mittee, ‘the ordinary contract system does not place 
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the shipper in the position of continual dependence 
that results from the deferred rebate system.’ ”’ 


This is ample illustration of the speciousness of the Board’s 
argument. 


On the basis of similar arguments made in the Swayne & 
Hoyt case, where no party contested the illegality of the 
system, the Supreme Court repeated this obvious distor- 
tion of the Committee reports in a footnote, wholly irrele- 
vant to the decision, wherein it stated (300 U.S. 297 at 
307) : 


‘The Committee recognized that the exclusive con- 
tract system does not necessarily tie up the shipper as 
completely as ‘deferred rebates,’ since it does not place 
him in ‘continual dependence’ on the carrier by forcing 
his exclusive patronage for one contract period under 
threats of forfeit of differentials accumulated during 
a previous contract period.”’ 


The Alexander Committee never made any such observa- 
tion. 


K. The Exclusive-Patronge-Preferred-Rebate System as Herein 
Involved Was Never Before the Alexander Committee 


The only essential difference between the deferred re- 
bate system described by the Alexander Committee (p. 287) 
and the present preferred rebate system is merely the dif- 
ference between a deferred and a preferred rebate. Obvi- 
ously, neither the Committee nor Congress would have 
been so naive as to condemn the former and approve the 
latter, at least without considerable discussion. The pre- 
ferred rebate system is even more effective because it em- 
bodies a retaliatory penalty just as severe as the forfeiture 
of accumulated rebates. Such speculation over possible 
‘implicit? approval, however, is unnecessary, because the 
system was not before the Committee. 


Until the recent unfounded assertion by the Board that 
the ‘“‘Alexander Committee endorsed’? the use of the ex- 
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clusive-patronage-contract system, it has generally been 
recognized that the system was not employed in American 
commerce until several years after the passage of the Act 
in 1916. A memorandum before the Board, dated June 16, 
1926, in a proceeding known as Ex Parte 5, Contract Rate 
Investigation (subsequently dismissed on March 3, 1927, 
and strangely not reported) states that the exclusive- 
patronage-contract system was first used in 1922 in the 
North Atlantic United Kingdom Freight Conference Trade 
in connection with the carriage of automobile tires. The 
author of this memorandum was the Chief of the Board’s 
Bureau of Regulation and it is in the ‘‘official records”’ of 
the Board® The Board’s Regulation Chief, the officer nor- 
mally charged with the duty to advise the Board on such 
matters, was obviously in a far better position in 1926 to 
determine when the system was first used than the Board’s 
present Counsel. 


The contracts of carriage actually before the Alexander 
Committee were not similar to the preferred rebate con- 
tracts now before this Court. The former contracts were 
actual contracts of carriage entered into between one or 
more carriers and a single shipper, which imposed upon 
the carrier a definite obligation (a) to carry, and (b) ata 
rate which was fixed for the entire contract period. In 
many instances, the total tonnage to be carried was stated 
in the contract and the commodities to which the contract 
was applicable were named, unlike the contracts proposed 
here which are blanket all-commodity contracts and impose 
no specific obligation upon the conference lines to carry. 
Most significantly, in no instance did these contracts im- 
pose a penalty of fifty per cent of the freight in the event 


record’? of Ex Parte & is incorrect. 
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of breach by the shipper, nor did they hold out further 
penalty of automatic application of the higher rates, as do 
the exclusive-patronage contracts presented here. Speci- 
men contracts introduced as exhibits during the hearings 
of the Alexander Committee may be found in Volume 1 of 
the Committee’s Reports (Vol. 1, pp. 97, 247, 248, 249, 251, 
258). 

The nature of these contracts of carriage before the 
Alexander Committee render them easily distinguishable 
from the pure monopolistic instruments before this Court. 
But even as to such bona fide contracts of carriage, not one 
word of approbation appears in the Alexander Commit- 
tee’s Report, or anywhere subsequently in the legislative 
history of the Act.® 


B. The Legislative History of the Act Makes it Clear That the 
System Is Illegal 


After the printing of the initial Alexander Committee 


Report in 1914, Congress was not inactive with respect to 
shipping legislation. H. R. 10500 (the original shipping 
pill) was introduced on January 29, 1915, and hearings 
were held from February 10 to March 9, 1915 (53 Cong. 
Rec. 8074). Additional hearings were held between April 
13 and 22, 1915. Various other shipping bills were intro- 
duced and considered: H. R. 18518, 63rd Cong.; H. R. 3728, 
63rd Cong.; H. R. 450, 64th Cong. ; H. R. 10500, 64th Cong. ; 
H. R. 14337, 64th Cong.; H. R. 15455, 64th Cong.; H. R. 
15565, 64th Cong. 


Hearings were also held on H. R. 14337 before the House 
Committee between April 13 and 22, 1916. H. R. 15455 was 


6The Board’s brief states that volume discount contracts were prohibited 
by section 14(4), because they were ‘¢ayvailable only to large shippers’’ (Bd. 
Br. 18). Strangely enough, the condemned deferred rebate system, like the 
present preferred rebate system, was available to all shippers alike, a fact the 
Board’s counsel apparently do not consider significant in this instance. In 
any event, the Board’s counsel have apparently misread the statute for volume 
contracts are prohibited by section 14(4) only if they are ‘‘unjustly dis- 
criminatory.’’ 
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the bill that eventually passed and it was extensively de- 
bated in the House and in the Senate, where it was sub- 
stantially amended. In this entire legislative history of the 
actual drafting of the Act there is not one single mention 
of any exclusive-patronage-contract system other than the 
deferred rebate system. The Board in its brief makes the 
wholly unfounded statement that (Bd. Br. 8): 


“The conference system, subject to government con- 
trol, is the heart of the regulatory pattern set forth in 
the Shipping Act.”’ 


This statement is an absurdity. The Act mentions con- 
ferences in only one section (section 195). The Board’s 
counsel have obviously not read the legislative history of 
the Act after the preliminary report of the Alexander 


Committee, for comparatively little space is consumed with 
the discussion of conferences. 


Congress was concerned in enacting regulatory pro- 
scriptions with a fixed meaning, not with the fixing of loop- 
holes for any Conference to convert a deferred rebate into 
a preferred rebate. This is made precisely clear in the hear- 
ings on the ‘‘Regulatory Features of Shipping Bill’’ held 
before the House Committee between April 13 and April 
29, 1916 (Hearings on 14337). Senator Simmons, the spon- 
sor of H. R. 15455 in the Senate, stated on the floor, during 
the final debates (53 Cong. Rec. 12345): 


‘Tn brief I might say, however, by way of explanation, 
that the regulatory powers of the bill are somewhat 
~ analogous to those that are now vested in the Inter- 

sae Commerce Commission with reference to rail- 

roads. 


Representative Saunders of Virginia, in explaining the 
regulatory proscriptions of what is now section 14 of the 
Act, on the floor of the House, had no difficulty in ex- 
pressing its clear meaning, which would condemn the pres- 
ent system (53 Cong. Rec. 8105) : 
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‘‘What is the rest of that section? Not only are de- 
ferred rebates eliminated, not only are ‘fighting ships’ 
prohibited, but a carrier is forbidden to retaliate 
against any shipper who refuses to use that particular 
line in the shipment of his freight. Do you think that 
a carrier ought to be allowed to put a black mark 
against you, or retaliate against you, when you make 
your choice of another line, or ship to carry your 
freight?’’ 


Senator Cummins on the floor of the Senate expressed 
great concern that ordinary rebates ‘‘just as obnoxious 
to common sense and good reason’’ as deferred rebates 
might be permitted (53 Cong. Rec. 12449). Senator Fletcher 
explained that such a result would not occur and quoted 
the remarks of Dr. Johnson before the House Committee 
on H. R. 14337 as follows: 


‘This is equivalent to saying that the proposed legis- 
lation proceeds in the right direction. It permits rival 
steamship lines to form conferences and to enter into 
agreements for the regulation of services and rates, but 
subjects the agreements and all the rates fixed by 
agreements to Government knowledge and regulation. 
Legislation of this kind is sound in principal and is 
needed in the public interest.’’ 


In other words, there was a frank recognition that Con- 
gress itself could not, in specific terms, conceivably outlaw 
in advance all possible methods of destroying outside com- 
petition which might be devised. It trusted to the alertness 
of the Board and the Courts to condemn subsequent ‘‘un- 
fair’? practices which might be invented for evading the 
statute. The specific recommendation of the House Com- 
mittee in its Report on H. R. 15455 (H. Rep. 649, 64th 
Cong., Ist Sess.) was: 


‘That rebating of freight rates to shippers be made 


b 


illegal. ... 
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This report is printed at 53 Cong. Rec. 13426-13450, where 
the’ Senate amendments to the final shipping bill (H. R. 
15455) were debated and agreed to in the House.” 


This legislative history can leave not the slightest doubt 
that Congress did not intend to afford the exclusive-pa- 
tronage-contract system (or any system similar to it) any 
measure of legality. 


Ill. THE ISSUES OF ILLEGALITY OF THE SYSTEM HAVE 
NEVER BEEN THE SUBJECT OF A DECISION BY ANY 
COURT 


The Board, in an unbelievable statement on page 38 of 
its brief, remarks that, ‘‘The contentions of Petitioner 
and Justice have frequently been addressed to the Courts, 
as well as to the Board and its predecessors, but they have 
not prevailed.’’ Any implication that any of the Board’s 
arguments have ever prevailed in these cases is without 
any foundation. The Courts have refused to decide the is- 


sues of illegality heretofore raised because of the Board’s 
own procedural deficiencies and its failure to exercise its 
primary jurisdiction. The Board’s only success in these 
eases has been merely to have the cases remanded to it, 


(1) In Isbrandtsen Company v. United States, 81 F. 
Supp. 544 (S. D. N. Y., 1948), an injunction was granted to 
the present Petitioner restraining a Board order purport- 
ing to allow the Eastbound and Westbound North Atlantic 
Conferences to institute the system. The injunction was 
conditioned upon Petitioner’s prosecution before the Board 
of 'a complaint. An appeal by the Conference and the Board 
to the Supreme Court was dismissed sub. nom., A/S J. Lud- 


7 The Board’s present Regulations’ Chief in a hearing before the Senate 
Interstate and Foreign Commerce Committee on July 2, 1952 (p. 54) stated 
in response to questions by Senator Brewster that not only were deferred 
rebates illegal in American foreign trade, but, ‘‘All other rebates would also 
' be forbidden by law unless they were extended to all persons.’’ If a rebate 
were extended to everyone it would not actually amount to a rebate but 
merely a deduction from the tariff rate. 
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wig Monwinckels Redert v. Isbrandtsen Company, 336 U.S. 
941 (1949) ; 


(2) In Isbrandtsen Company v. United States, 96 F. 
Supp. 883 (S. D. N. ¥., 1951), aff’d 342 U. S. 950 (1952), 
it was held on further appeal of the North Atlantic case, 
after Board proceedings, that the Board order dismissing 
the complaint® was invalid because the differential between 
contract and non-contract rates was obviously arbitrary 
and therefore unjustly discriminatory ; 


(3) In Far East Conference v. United States, 342 U. S. 
570 (1951), the Supreme Court reversed a decision of the 
District Court which refused to dismiss a complaint by the 
Department of Justice against the use of the system based 
upon an alleged violation of the Anti-Trust Laws, the 
sole ground of the Court’s reversal being that the Board 
had primary jurisdiction ; 


(4) In Isbrandtsen v. United. States, 211 F. 2d 51 (D- C. 


Cir. 1954), this Court held, on the previous appeal of this 
case, that the exclusive-patronage system constituted an 
agreement under section 15 and had to be approved or dis- 
approved, after hearing under section 15 of the Act, be- 
fore any action could be taken under it by the Conference. 
The Board had claimed that such approval was not neces- 
sary and that the system should be allowed to go into ef- 
fect without an opportunity for hearing. A petition for 
certiorari to the Supreme Court by the Board and the Con- 
ference was denied, F. M. B. et al v. I sbrandtsen Company, 
345 U. S. 975 (1953). 


In each of those cases to which the Board was a party, 
its contentions were rejected and tts orders were reversed, 
although the Board avoided a decision on the basic ques- 


8 The brief of the Board, in footnote 34, on page 40 states that following 
the prosecution of the complaint by Isbrandtsen, the proceeding before the 
Board culminated in the dismissal of Isbrandtsen’s complaint. No mention 
of the fact is made that the Board’s order was reversed and set aside by 
the Court. 
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tion of illegality. It is certainly curious—to say the least— 
that the Board’s counsel should now read these decisions 
as support for his contention that the Petitioner’s argu- 
ments ‘‘have not prevailed.”’ 


Similarly, there is no support in any of the other cases 
cited by the Board or by the Conference for the proposition 
that the system is not illegal per se. 


A. U. S. Navigation Co. v. Cunard S. S. Co. 


Both the Board and the Conference cite U. 8. Naviga- 
tion Co. v. Cunard S. S. Co., 284 U. S. 474 (1932), under the 
similar heading that the exclusive-patronage-contract sys- 
tem is ‘“‘not illegal per se’? (Bd. Br. 38; Conf. Br. 15). 
Just how this case could possibly establish that proposition 
is difficult to perceive. The U. S. Navigation Co. case was a 
suit by a private steamship company, under the Sherman 
Anti-Trust Act, 15 U.S.C. §§ 1-7, and the Clayton Act, 15 
U.S.C. §§ 12-27, against a group of steamship lines 
using the exclusive-patronage-contract system. It was 
held that a private party could not entertain the suit 
for injunctive relief under section 16 of the Clayton 
Act, 15 U. S. C. §26, because the Shipping Board had 
primary jarisdiction over the factual subject matter of the 
complaint under the Shipping Act. Nowhere in the opinion 
of either the Supreme Court or the Court of Appeals is 
there the slightest indication of a holding that the system 
was ‘‘not illegal per se,’”’ for the issue was not decided. 


The Conference Brief (page 17) refers to the statement 
of the Supreme Court that the opinion of Judge Hand, 
which it affirmed, was an ‘‘able and carefully drawn opin- 
ion’? (284 U. S. 481) and ‘‘fully endorsed”’ by the Supreme 
Court. Judge Hand, however, had observed that the mat- 
ters complained of were: 

ql] forbidden by the Shipping Act, and come either 

within its express prohibitions or within the general 

- Janguage of section 16 (46 U.S.C.A. sec. 815), which 
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makes it unlawful ‘to subject any particular person 
_.. to any undue or unreasonable prejudice or disad- 
vantage in any respect whatsoever.’ ?? (50 F. 2d 83, 89) 


The specific holding of Judge Hand that the Shipping 
Board had primary jurisdiction hardly amounted to an 
‘endorsement’? of the exclusive-patronage-contract sys- 
tem or to a holding that it was not unlawful per se. The 
Judge’s decision was, in fact, just the opposite: 


‘‘No doubt, if the allegations in the amended bill are 
found to be correct, the Anti-Trust Acts have been 
violated, but the Shipping Act has been violated as 
well. Though the remedies under the Anti-Trust Acts 
are thought by plaintiff’s counsel to apply, it does not 
follow that they do, where the name of the Shipping 
Act indicates another procedure. We find that all the 
wrongs alleged are violations of the Shipping Act, 
and hold that the plaintiff must seek its remedy there- 
under.’? (50 F. 2d 83, 90) 


These are the express observations of Judge Hand on 
the illegality of the system, which were ‘‘fully endorsed,’’ as 
Conference Counsel admits, by the Supreme Court. The re- 
liance of the Board and the Conference on this opinion 
to sustain the legality of the system—which the Court says 
is apparently illegal under both the Anti-Trust Acts and 
the Shipping Act—is an illustration of how far they must 
reach in their distorted logic in attempts to support a com- 
pletely illegal vehicle. The quotation from the Supreme 
Court’s opinion on page 17 of the Conference brief is 
taken completely out of context and is merely a general 
statement of reasons why the Board should have primary 
jurisdiction. 

B. Swayne & Hoyt v. United States 

The complete absurdity of the Board and Conference 

position is most fully apparent, however, in their strained 


analysis of the case of Swayne & Hoyt v. United States, 
300 U. S. 297 (1936). This case is the cornerstone of the 
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argument of the Board and Conference (JA 44, 67; Bd. 
Br. 42, 45; Conf. Br. 18, 19). On the basis of the reasoning 
of the Board and of the Conference, in fact, it is the first 
time in American jurisprudence that a footnote attached 
to a judicial opinion, relating to an issue not raised in the 
case, becomes the major part of the Court’s decision. 


The Swayne & Hoyt case was an appeal by a Conference 
of a decision by the Shipping Board Bureau (the then ad- 
ministrator of the Shipping Act) in Gulf Intercoastal Con- 
tract Rates, 1 U.S.S.B.B. 524 (1936), holding that the ex- 
clusive-patronage system was not justified and was un- 
duly prejudicial in violation of section 16 of the Act [when 
used in the intercoastal trade]. The question of the illegali- 
ty of the system as such was not pressed by either party 
to the appeal. The Conference, the appellant, argued that 
the system must be approved and the Secretary of Com- 
merce, representing the Shipping Board Bureau, sought 
merely to justify his decision on the facts in that case. 
There was, therefore, no “‘case or controversy’ before the 
Court concerning the basic illegality of the system under 
any section of the Shipping Act, much less under any other 
statute or the Constitution. The Court was necessarily lum- 
ited to the issues before it which concerned the sufficiency 
of the evidence, and any further expression would have 
constituted am advisory opmion. 


In the review of the agency decision in the Swayne & 
Hoyt case, both the Statutory District Court [18 F. Supp. 
25 (1936)] and the Supreme Court [300 U. S. 297 (1937] 
held that the Secretary of Commerce was justified in hold- 
ing that the system was unjustly discriminatory. The fact 
that there was no actual ease or controversy before the 
Court on the fundamental illegality of the system per se, 
and, therefore no arguments presented to the Court al- 
leging such illegality, accounts for the footnote on page 
307 of the Supreme Court’s opinion, which is quoted in 
every Conference and Board brief, as a full fledged hold- 
ing, usually without even the indication that it is a foot- 
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note (Bd. Br. 39, 40; Conf. Br. 19). As explained above, the 
footnote contains certain incorrect conclusions from the 
Alexander Committee Report to the effect that ‘“‘the Com- 
mittee did not condemn the contract system completely.”’ 
It goes on to say, however, that: 


‘‘The policy of the statute may be properly applied 


where, as in the circumstances of this case, the con- 
tract system must be taken as actually operating to 
effect a monopoly. Cf. Eden Mining Co. v. Bluefields 
Fruit & 8S. S. Co., 1 U.S.S.B. 41.” 


If this footnote were ‘‘a part of the decision, and not dic- 
tum,’’ as Conference Counsel astoundingly asserts (Conf. 
Br. 19), it would be ample reason for the basic wlegality 
of the present system. The Board has frankly admitted 
that the unmitigated purpose of the system is to secure 
a complete monopoly (Pet. Br. 40, 41). In the instant 
ease, there can be no dispute that a monopoly would re- 
sult. Therefore, “‘the policy of the statute may properly 
be applied where, as in the circumstances of this case, the 
contract system must be taken as actually operating to 
effect a monopoly.’ The footnote, in any event, cannot 
change the meaning of the legislative history on which it 
relies. 


The Swayne & Hoyt case presented a most unusual spec- 
tacle, for there was no party to the case raising the ques- 
tion of the fundamental illegality of the system. The Board 
and the Conference admit that the Secretary of Commerce 
did not assert such a position (JA 44; Conf. Br. 19). The 
Board’s present report points out that the agency decision 
appealed in the Swayne & Hoyt case had stated that (JA 
44): 

‘<Whether any such dual rate system (in foreign com- 


merce) is lawful is a question which must be deter- 
mined by the facts in each case.”’ 


This is obviously the argument that was presented by the 
Secretary of Commerce, as Respondent, to the Court. It 
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is not surprising, therefore, that the Court, under such 
circumstances, did not hold the system illegal per se for 
++ would have been deciding a question on its own initiative 
that was neither raised, argued, nor briefed. The Court 
confronted with this unusual situation did no more than 
repeat the analysis of the Shipping Board Bureau. Ob- 
viously the Court did not endorse these arguments, because 
they were not in issue. Even if the Court had reversed 
the Shipping Board Bureau it would not have constituted 
a holding in favor of the legality of the system, because 
the legality of the system just was not in issue in that 
case. 


The only section of the Shipping Act in any way involved 
in the Swayne & Hoyt case was section 16. The proscrip- 
tion of this section, being analogous to section 3 of the 
Interstate Commerce Act is obviously the least difficult 
hurdle to overcome. But the basic illegality of the system 
was not in issue under even this section—only the agency’s 
factual determinations. The far more serious questions 


of illegality under sections 14, 15, and 17 of the Shipping 
Act, under the Anti-Trust Laws (because the system in- 
volves parties not subject to the Shipping Act), and the 
Constitutional issue were in no way raised in this case 
and have never been decided by any court. 


Iv. NEITHER THE BOARD NOR THE CONFERENCE HAS 
“KNSWERED PETITIONER'S PRIMARY ARGUMENTS 


There has been no real attempt by the Board or the 
Conference to answer the various other arguments in Peti- 
tioner’s Brief. Petitioner has argued that the system 4S 
fundamentally illegal under sections 14, 15, 16, and 17 of 
the Shipping Act and under sections 1 and 2 of the Sherman 
Anti-Trust Act. It was further argued by Petitioner that 
the Board’s interpretation of section 15 would render the 
Act unconstitutional. The sole answer of the Board and 
the Conference to all of these arguments—each of which 
Petitioner considers to be of substantial merit—is that 
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the preliminary report of the Alexander Committee im- 
plicitly approves the system and renders it immune from 
the statutory proscriptions set forth. The argument is so 
absurd and factually erroneous, and Petitioner’s argu- 


ments left unanswered, that it is unnecessary to repeat 
these arguments here. 


Certain of the arguments advanced by the Board and 
the Conference, almost apologetically, are answered briefly 
below: 


A. The Board’s brief (pp. 29-37) advances an incom- 
prehensible argument that ‘‘Competitive considerations 
justify differences in rates.”? For this proposition, the 
Board cites certain cases arising under section 3 of the In- 
terstate Commerce Act holding that a preference in rates 
may be justified as between different terminals because of 
different competitive conditions at each point, Texas and 
Pacific Ry. v. United States, 989 U. S. 627 (1933), and that 
motor carriers may be justified in granting volume dis- 


counts to meet competition ‘*between rail and motor car- 
riers,’’—different modes of transportation. East-Central 
Motor Carriers Ass’n v. United States, 321 U.S. 194 (1944). 


The fallacy of the Board’s argument is that it refuses to 
recognize an admitted situation and apply the law as writ- 
ten. The two rates in this case would be charged for pre- 
cisely the same transportation service, there being no dif- 
ference in cost or value between the two services. There 
has never been a case under the Interstate Commerce Act, 
or under another transportation statute ( other than the 
cases of the Board under the Shipping Act which them- 
selves are inconsistent on the point), holding such a dis- 
crimination in rates to be lawful or justified. 


The so-called ‘“‘dynamic influences’? affecting ocean 
transportation (Bd. Br. 35-37) are purely theoretical con- 
coctions of the Board’s Counsel without any basis in fact. 
How these so-called ‘‘influences’’ even if they were fact— 
which they are not—could possibly affect the plain wording 
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of the statutory proscriptions in sections 14, 15, 16, and 17 
of the Act is impossible to understand. 


B. Petitioner’s argument that the contract shipper can- 
not be subject to the Shipping Act, and the exclusive-pa- 
tronage contract, therefore, cannot be approved, is wholly 
avoided by the Conference and answered briefly by the 
Board in a passing reference to U. S. Navigation Co. v. 
Cunard, supra, and Far East Conference v. U. S., supra. 
This issue was never raised in either of those cases. This 
precise issue, in fact, has never been raised heretofore in 
the Courts. It is certainly not true that a Court should 
be presumed to decide every issue possibly involved in a 
controversy which the parties themselves have not raised. 
There are certainly many more provisions of the law which 
the present system violates. This Court would not decide 
such other issues which have not been raised in this case. 


C. The Board and the Conference say that it would be 
an illogical burden to require approval of every rate filed 
by the Conference (Bd. Br. 47, 48; Conf. Br. 38-40). Pre- 
cisely the same arguments of impossibility were raised be- 
fore this Court by the Board and the Conference on the 
previous appeal of this case, where it was contended that 
exclusive-patronage-contract systems could not be ap- 
proved. Congress clearly contemplated such approval of 
rates. The remarks of Dr. Johnson, in this respect, at the 
hearing on H. R. 14337, were quoted by Senator Fletcher 
during the Senate debates on the Shipping Bill (H. R. 
15455) as follows (53 Cong. Rec. 12449) : 


‘<The proposed legislation . . . subjects the [confer- 
ence] agreements and all the rates fixed by agreements 
to Government knowledge and regulation.”’ 


Neither the Conference nor the Board can avoid the ex- 
plicit holding in Isbrandtsen-Moller Co. v. U. S., 300 U. S. 
139, 146 (1937), based on this legislative history and on the 
clear language of the Act, that: 
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‘the Act requires that if any contract for a change of 
those [conference] rates is made the new rates may be 
charged only after the Board has approved the agree- 
ment.”’ 


D. Petitioner’s argument of the unconstitutionality of 
section 15 of the Shipping Act, if the Board’s interpreta- 
tion were correct, is unavoidable. Neither the brief of the 
Board nor that of the Conference (Bd. Br. 48, 49; Conf. 
Br. 35) undertakes to recognize or to meet the real issues 
involved. Petitioner submits that real standards have 
been set forth in the Act, namely, in sections 14, 15, 16 
and 17, for determining the legality or illegality of any 
discrimination of rates. Under the Board’s interpretation, 
however, it would not recognize or apply these standards 
to the exclusive-patronage-contract system, which would be 
immune from the ordinary regulatory proscriptions. This 
sole ‘‘standard’”’ used by the Board is fabricated from the 
dictum in the Swayne & Hoyt case, viz., ‘‘weighing’’ the 
advantages of monopoly against the disadvantages (JA 
27). This, of course, is in reality no standard whatsoever— 
it is nonsense. 


If Congress itself had given the Board the power to 
establish conference monopolies and thereby to eliminate 
independents on the vague and meaningless test of weigh- 
ing the advantages of monopoly against the disadvan- 
tages, certainly the test would not be held to be sufficiently 
clear or specific. Is this fundamental deficiency cured by the 
fact that the Board itself asserts the vague test, rather 
than Congress, and that it sees fit to disregard the proper 
standards set forth in the Act. Obviously, if the Board’s 
‘‘weighing’’? test were upheld, the statutory standards 
would be disregarded and invalidated with respect to con- 
ferences, and the grant of unrestrained power would be 
unconstitutional. Schechter v. United States, 295 U.S. 495 
(1935) ; Panama Refining Company v. Ryan, 293 U. S. 388 
(1935). 
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The holding in Frost Truckmg Company v. Railroad 
Commission, 271 U. S. 593 (1925) is similarly not met by 
either the Board (Bd. Br. 49) or the Conference (Con. 
Br. 37). 


The Board states that petitioner ‘‘is not forced to make 
any such choice as in Frost. Under the proposed dual rate 
system, petitioner is free to stay outside the Conference, 
or to join it.”” (Bd. Br. 49). If the Conference obtains all 
or virtually all of the cargo moving in the trade, as the 
Board has admitted is the purpose and probable result 
(Pet. Br. 40), the choice is an empty one. Certainly, 
Petitioner can refuse to join the Conference and carry no 
eargo and go out of business. The choice of going out of 
business or ‘‘joining’’ is precisely the Hobson’s choice 
given to the carrier in the Frost case, and it was held un- 
constitutional. Furthermore, neither the Conference nor the 
Board undertake to answer the unconstitutional depriva- 
tion of property forced upon the tramp earrier, who could 
not join the Conference, because he is not subject to the 
Shipping Act and would have no choice but to retire from 
business. 


BE. The Respondent-Intervenor Conference has sub- 
mitted, as ‘‘Appendix B’’ to its brief, extracts from the 
preliminary Report of the Alexander Committee. As ex- 
plained above, (pages 5-11, herein), virtually the entire 
report, of which Conference Counsel has extracted a small 
part, contains merely a summary of arguments and evi- 
dence which were presented to the Committee. This pre- 
liminary report, furthermore, contains no proposed draft 
of legislation for a shipping bill, and the Committee’s 
specific recommendations for legislation are only nine 
pages in length (page 6, swpra), and they destroy the con- 
tentions of the Conference. 


_ Petitioner believes that this Reply Brief fully refutes any 
arguments the Conference attempts to derive from its 
‘‘ Appendix B”. There is nothing contained in said ‘‘Ap- 
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pendix”’, which is in any way inconsistent with the present 
contentions of Petitioner, and the ‘‘Appendix”’ supports 
Petitioner’s arguments. It is especially noteworthy that 
the portions of this ‘‘Appendix’’ most greatly relied upon 
by the Conference were merely ‘‘arguments’’ or ‘‘sugges- 
tions’ addressed to the Committee (Conf. Br., A-52) (See, 
however, Conf. Br. A-42 (4) as to shippers’ ‘‘fear of 
retaliation’’ for testifying). 


Respectfully submitted, 


Joun J. O’Connork 
Attorney for 
IsBRANDTSEN Company, INc. 
Washington Building 
Washington 5, D. C. 
Joun J. O’Connor, JR. 
JoHN J. FoLey 
JosEePH K. GRAINGER 
Of Counsel 
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